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Introduction
As 2018 comes to a close, it is time again to share with our clients 
and friends our observations about some of the most significant 
legal developments affecting Canadian business over the past year 
and their implications for 2019 and beyond.

Without a doubt, the top legal story in Canada for 2018 was the legalization of 
cannabis for recreational use. The federal Cannabis Act took effect in October of 
this year, creating significant opportunities for businesses that can navigate the 
complex web of legislative and regulatory oversight at the federal, provincial 
and municipal levels. Canadian cannabis companies must also be mindful of 
differences in the legal stances of other jurisdictions – especially the U.S.

Despite the fact that the sale, cultivation and use of cannabis remains a crime 
under the federal Controlled Substances Act (CSA) in the U.S., four Canadian 
cannabis companies were successful in 2018 in obtaining U.S. stock exchange 
listings. These companies were able to take advantage of the fact that the 
CSA’s prohibitions do not apply to activities that are carried out legally in 
another jurisdiction, such as Canada. We expect this will pave the way for more 
Canadian company listings in 2019.

Once again, 2018 was marked by ongoing uncertainty about the scope of the 
duty to consult in connection with project development decisions that affect 
Indigenous communities. The courts grappled with this issue on several 
notable occasions over the past year. The Federal Court of Appeal quashed 
the approval of the Trans Mountain Expansion Project for failure to satisfy 
the duty to consult, while the Supreme Court of Canada ruled that the duty 
to consult does not apply to the Government’s legislative acts. Messages from 
the various courts are not entirely consistent and our top court appears more 
internally divided than ever. In this uncertain environment, the best practices 
for getting projects approved, while treating Indigenous Peoples fairly, is 
for project proponents and governments to exceed the standards currently 
articulated by Canadian courts.

Uncertainty also increased in the area of climate change regulation. The 
federal carbon pricing plan came into force, but without the near-unanimous 
provincial “buy in” that was expected. A number of provinces withdrew their 
support from the federal plan – including Ontario and Saskatchewan, which 
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are bringing court challenges. Others are pursuing their own plans that may 
not comply with the federal plan. High carbon-emitters are well-advised to 
monitor this shifting landscape to identify efficient and cost-effective ways of 
complying. Other businesses may be able to take advantage of incentives and 
other opportunities, including offset credits and emissions reduction funding. 

Turning to M&A, it has now been over two years since Canada’s take-over 
bid regime was revamped to provide for a minimum 105-day bid period, a 
mandatory 50% minimum tender condition and a 10-day extension once 
the minimum tender condition has been satisfied. There were a number of 
unanswered questions about the new regime following its adoption. Two 
key questions were (i) whether the 105-day minimum bid period would have 
a chilling effect on hostile bids; and (ii) how would rights plans be treated 
by securities regulators under the new regime? Developments in 2018 may 
suggest answers to both of these questions.

Cryptoassets like bitcoin and ether began 2018 with prices at or just off 
record highs. It appears that the year will end with prices down 75% or more. 
The initial coin offering phenomenon of 2017 is now clearly on the decline. 
Meanwhile, securities regulators, primarily in the U.S., have announced an 
increasing number of settlements and enforcement actions against individuals 
and companies that have dealt in cryptoassets without complying with 
applicable securities laws. Nonetheless, institutional interest in cryptoassets has 
held steady, and has perhaps increased, over the past year. We foresee continued 
institutionalization and professionalization of cryptoassets in 2019.

In welcome news for those engaging in cross-border securities offerings, new 
rules have been introduced to facilitate the distribution and resale of securities 
outside Canada. OSC Rule 72-503 came into effect in March 2018 and provided 
clarity with respect to when a prospectus is required for treasury or secondary 
distributions of securities from Ontario to investors outside of Canada. The new 
rule includes four “safe-harbours” that provide for such distributions without the 
need to satisfy the Ontario prospectus requirement. Equivalent rules in British 
Columbia and Alberta have also recently been updated. In addition, there is a 
new exemption for Canadian accredited investors seeking to resell securities 
purchased through a private placement in a primarily non-Canadian offering. 

South of the border, the Securities Exchange Commission (SEC) introduced 
new rules for property disclosure for mining companies that align more 
closely with current industry and global regulatory practices and standards. 
The SEC’s settlement with Elon Musk over his “tweets” serves as a reminder to 
companies that material information publicized by them or their management 
teams using social media accounts is subject to disclosure requirements under 
U.S. securities laws. The SEC also further simplified disclosure requirements 
for registration statements used in securities offerings and periodic reports, 
including for foreign private issuers. Finally, the SEC issued guidance on 
disclosure requirements for cybersecurity risks and incidents.

In the mining sector, strategic investment transactions – in which major 
mining companies acquired significant minority equity stakes in junior 
exploration companies – became more prevalent. These transactions represent 
a win-win outcome for both parties. The junior companies, which had been 
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experiencing a shortage of capital in an uncertain and risk-averse market, 
received much-needed financing. The major companies obtained a “toehold” in 
relation to future opportunities on potentially accretive projects.

Environmental, social and governance (ESG) issues – including climate 
change and diversity – continued to be top of mind for corporate boards and 
regulators this past year. Although there were few substantive changes to 
corporate governance requirements in 2018, this may well change in 2019 with 
the impending amendments to the CBCA and regulations, as well as potential 
CSA responses to consultations currently underway on governance topics.

While there was not a significant uptick in “on the ground” securities and 
white collar enforcement activity in 2018, there were a number of noteworthy 
developments, as regulators attempt to keep up with the ever-changing 
dynamics of white collar crime. Among other initiatives, the Government of 
Canada expanded its “integrity regime” which establishes the rules governing 
the eligibility of parties to contract with the federal government. Amendments 
to the Criminal Code introduced deferred prosecution agreements – namely, 
a form of settlement of criminal charges in exchange for undertakings by a 
corporate wrongdoer. Draft amendments to anti-money laundering legislation 
were introduced in June 2018. A number of key capital markets enforcement 
decisions were issued and regulators such as IIROC acquired expanded powers.

Of all the technological advances over the past year, artificial intelligence 
(AI) stands out as raising the most novel legal and ethical issues for users, 
advisers and policy-makers. In 2018, the federal government began to lay the 
groundwork for policies that will govern AI into the future. At the same time, 
change in the payments sector is also accelerating, including an end-to-end 
modernization of the Canadian payments infrastructure, which may well be 
the most ambitious of its kind ever initiated worldwide. 

Privacy concerns continued to feature prominently on board agendas in the 
face of major data breaches, leading to increased scrutiny of management in 
relation to corporate data security and risk planning. The new mandatory 
data breach notification regime under PIPEDA came into force, imposing new 
reporting and record-keeping obligations on corporations in connection with 
privacy breaches. The EU General Data Protection Regulation also took effect, 
with implications for Canadian companies offering goods or services to EU 
data subjects. As AI becomes a growing reality, emerging principles of digital 
ethics may be the basis for future regulatory action.

The British Columbia Court of Appeal’s decision in Brecknell also has 
important privacy implications. The Court’s decision to grant a production 
order under the Criminal Code to compel disclosure of Canadian user 
information held by Craigslist in California is likely to be of interest to all 
foreign businesses that have a “virtual presence” in Canada and that possess 
data relating to Canadians.

On the Canadian tax front, the year was marked by the landmark victory 
for the taxpayer in the Cameco case, which was the first decision to address 
Canada’s transfer pricing “recharacterization” rule. During the past year, 
Canada also introduced legislation (Bill C-82) to enact the OECD’s Multilateral 
Convention to Implement Tax Treaty Related Measures to Prevent Base 
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Erosion and Profit Shifting (the MLI) into Canadian law. This is the next step 
in the process for Canada to ratify the MLI – which will make significant 
amendments to many of Canada’s tax treaties.

Meanwhile, U.S. tax reform and its seismic shift in tax policy has important 
implications for Canadian businesses. The full impact of these changes will be 
better understood as further regulations and guidance emerge on issues such 
as the base erosion anti-abuse tax, interest deductibility, anti-hybrid financing 
rules, and others. We provide an overview of some of the issues on which 
Treasury is likely to issue further guidance and that could affect cross-border 
tax structuring or planning for Canadian businesses. 

It was also an eventful 2018 for Canadian foreign investment review. 
Canada’s national security regime took centre stage as a result of the federal 
government’s decision to block the proposed acquisition of construction firm 
Aecon Group Inc. by a Chinese buyer. Meanwhile, increasing the monetary 
thresholds for review of acquisitions under Canada’s long-standing net benefit 
regime meant that 60% fewer transactions were subject to review in the 2017-
2018 fiscal year, as compared to the prior year.

The unpredictable, and often volatile, renegotiation of the North American 
Free Trade Agreement (NAFTA) and the reciprocal application of duties on 
goods traded between Canada and the U.S. were undoubtedly the biggest 
international trade developments in years. The Canada-United States-Mexico 
Agreement (CUSMA) begins the ratification process that could ultimately lead 
to the replacement of NAFTA with this new trade deal. The Comprehensive 
and Progressive Trans-Pacific Partnership will also be brought into effect in 
Canada by the end of this year.

The CUSMA will require material amendments to Canadian laws in favour 
of intellectual property (IP) rights holders in areas such as trade secret 
protection, copyright, measures against counterfeit goods, patent delay 
and protection for biologics. Apart from the CUSMA, Canada updated its 
industrial design legislation in November 2018 and has recently introduced 
omnibus amendments apparently intended to implement new measures to 
protect Canadian companies using IP and to impose safeguards against overly 
aggressive assertions of rights.

We will monitor these and other legal developments in 2019 as they unfold and 
we would be happy to discuss them with you.
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Rare is the moment when new legislation captures the attention  
of the political and business world, the public and the media alike. 
Such a moment occurred on October 17, 2018 as the world watched 
Canada become the first G7 nation to legalize recreational or adult-
use cannabis. Those who want to capitalize on this new market 
must be prepared to navigate a complex legislative and regulatory 
regime with oversight from federal, provincial and municipal 
governments. Participants in the legal Canadian market will also 
have to be mindful of the implications for their cross-border 
activities in other jurisdictions – for example, in the United States 
where adult-use cannabis remains illegal at the federal level and  
in most states. 

THE CANNABIS ACT

On October 17, 2018, the Cannabis Act (the Act) came into effect. The Act 
regulates retail cannabis for adult use, medical cannabis and industrial hemp 
in Canada. On the same date, cannabis was removed as a controlled substance 
from the Controlled Drugs and Substances Act and the Access to Cannabis 
for Medical Purposes Regulations (ACMPR) were repealed. There are two 
regulations under the Act: (i) the Cannabis Regulations and (ii) the Industrial 
Hemp Regulations. 

Part of the rationale for the Canadian government’s decision to legalize the 
adult-use market for cannabis in Canada is that cannabis revenue will be 
diverted from illegal to legal sources. The stated objectives of the Act are to 
prevent young persons from accessing cannabis; to protect public health and 
public safety by establishing strict product safety and quality requirements; 

Canada first G7 country 
to legalize retail cannabis
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to deter criminal activity by imposing serious criminal penalties for those 
operating outside the legal framework; and to reduce the burden on the 
criminal justice system in relation to cannabis. To further these objectives,  
the Act regulates matters such as cannabis licensing, possession, production, 
distribution, sale, import and export. Other matters, such as cannabis retail 
models, are regulated by the provincial and municipal governments. 

SIX LICENCE CLASSES APPLY UNDER THE ACT

Licences that had been issued under the former ACMPR automatically 
transitioned into one or more licences under the Cannabis Regulations. The 
Cannabis Regulations establish six classes of licences: (1) cultivation licences; 
(2) processing licences; (3) analytical testing licences; (4) sales for medical 
purposes licences; (5) research licences; and (6) cannabis drug licences. Other 
than for cannabis drugs that have been approved by Health Canada (sold 
as prescription drugs pursuant to cannabis drug licences), no health claims, 
treatment claims, prevention claims or other drug type claims may be made in 
relation to cannabis (even when cannabis is intended for medical use). 

The Cannabis Regulations also create subclasses for cultivation (standard 
cultivation, micro-cultivation and nursery) and processing licences (standard 
processing and micro-processing). The different licences and each subclass 
carry differing rules, requirements and permitted activities. For further detail 
regarding the licence classes and the conversion of previously issued licences 
under the ACMPR, please see our previous Osler Update, “New cannabis 
licence regime and transition of existing cannabis licences” on osler.com.

MEDICAL CANNABIS RULES ARE ESSENTIALLY UNCHANGED

The legal framework for medical cannabis remains substantively the 
same under the Cannabis Regulations as it existed under the ACMPR with 
adjustments to create consistency with rules for non-medical use, to improve 
patient access and to reduce the risk of abuse within the medical access system.

CBD AND THC ARE BOTH SUBJECT TO THE ACT

There is a misconception that the Act does not apply to products containing only 
cannabidiol (CBD). CBD does not produce a “high” or intoxication and is being 
studied for its possible therapeutic uses. Phytocannabinoids, including both THC 
and CBD, are defined as “cannabis” under the Act, which includes any cannabis 
plant (i.e., the Act applies to both cannabis sativa and cannabis indica). 

All phytocannabinoids, including CBD and THC, are treated similarly under the 
Act. Accordingly, regardless of the plant source, both THC-containing products 
and CBD-containing products can only be supplied in accordance with rules 
contained in the Act. As such, no health claims, treatment claims, prevention 
claims or other drug type claims may be made in relation to CBD, unless such 
claims are made in reference to a drug containing CBD that has been approved 
by Health Canada.

ADVERTISING AND PROMOTION RESTRICTIONS APPLY

The promotion of cannabis, cannabis accessories or services related to cannabis 
is subject to regulation, including a prohibition on communication of price 
or distribution information. In addition, it is prohibited to promote cannabis 

Those who want to 
capitalize on this new 
market must be prepared 
to navigate a complex 
legislative and regulatory 
regime with oversight from 
federal, provincial and 
municipal governments. 
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in a way that is appealing to young persons or that utilizes testimonials or 
endorsements, depicts a person, character or animal (real or fictional) or uses 
“lifestyle” marketing. There are also prohibitions relating to false promotion, use 
of certain terms, sponsorship, inducements and promotion using foreign media. 

The Act provides limited exceptions, including for informational promotion 
and brand-preference promotion, promotion at the point of sale and the use 
of brand elements on things that are not cannabis or a cannabis accessory. 
For further detail on advertising and promotion restrictions, please see our 
previous Osler Update: “FAQ regarding cannabis promotional materials” on 
osler.com.

Packaging and labelling restrictions in the Act mandate plain packaging, 
health warnings, display of a cannabis symbol and certain prescribed product 
information. Logos, colours and branding are strictly regulated.

PROVINCIAL OVERSIGHT AND CANNABIS RETAIL MODELS DIFFER 
ACROSS CANADA

Although criminal law lies within the jurisdiction of the federal government 
pursuant to the division of powers set out in the Constitution Act 1867, other 
matters (such as property and civil rights) are within the jurisdiction of the 
provincial governments. Accordingly, the Act affords provinces and territories 
the authority to regulate certain aspects of adult-use cannabis (similar to the 
model for the regulation of liquor and tobacco products), such as retail sale  
and distribution, minimum age requirements, places where cannabis can be 
consumed, and a range of other matters. 

Some provinces and territories have opted for exclusively government-operated 
retail stores while others have opted for a privately operated retail model or 
even a hybrid model, permitting both government and privately operated retail 
stores. A summary of the retail models adopted in each province and territory 
is set out below.

Figure 1: Retail models across Canadian jurisdictions.

Provinces and territories have also taken different approaches to online sales, 
distribution and wholesale, market regulation, “grow your own” restrictions 
and rules around consumption. For example, Manitoba and Saskatchewan are 
the only two jurisdictions to opt for privately operated online sales. Distribution 
and wholesale, meanwhile, will be government-operated across Canada with 
the exception of Saskatchewan, which allows for private participants. Other 
provinces have introduced concepts of market regulation such as concentration 
caps on retail stores in Ontario and Saskatchewan, or restrictions on retail 
ownership applicable to federally licensed producers in British Columbia, 
Alberta and Ontario. 

Government-operated Privately operated Hybrid

Québec, New Brunswick, Nova Scotia, 
Prince Edward Island, Yukon.

Alberta, Saskatchewan, Manitoba, 
Ontario, Newfoundland & Labrador.

British Columbia, Northwest 
Territories, Nunavut. 
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Consumption regulations vary across Canada as well. On one hand, certain 
provinces, such as Ontario, permit consumption of cannabis wherever tobacco 
consumption is permitted. On the other end of the spectrum, provinces such as 
New Brunswick allow consumption only in private residences. 

IMPORT AND EXPORT IS REGULATED

It is only permissible to import or export cannabis that is used for medical 
or scientific purposes. Although there have been issues with lack of supply 
following the legalization of the adult-use market, given the relatively small 
size of the Canadian market, as the market matures and supply catches up with 
the initial demand, export opportunities will be important if licensed producers 
intend to expand their operations. Many Canadian licensed producers are currently 
focused on export opportunities to the European market. Exporting to a 
European country requires certification under the European Medical Agency’s 
Good Manufacturing Practices Standards in addition to obtaining specific 
export permits from Canada and import permits from the applicable country.

UNITED STATES PRESENTS CHALLENGES AND OPPORTUNITIES

Although cannabis is legal in 10 states, including California, “marijuana” 
(also known as cannabis) remains an illegal narcotic under Schedule 1 of 
the Controlled Substances Act in the U.S. As a result, there are concerns that 
conducting cannabis-related business activities with cannabis companies 
operating in the U.S. could give rise to aiding and abetting violations of the 
Controlled Substances Act, or money laundering offences through receipt of the 
proceeds of criminal activity.

Despite cannabis being an illegal narcotic in the U.S., some Canadian cannabis 
companies have succeeded in becoming listed on U.S. stock exchanges: see 
“Canadian cannabis companies conquer U.S. capital markets” on osler.com. In 
order for a company to list on the New York Stock Exchange, the NASDAQ, the 
Toronto Stock Exchange or the TSX Venture Exchange, a cannabis company 
must be in compliance with U.S. law, which generally means that it does not 
conduct cannabis-related activities in the U.S. Some exchanges, such as the 
Canadian Securities Exchange, are more permissive and permit listings from 
companies operating or conducting cannabis-related activities in the U.S.

Potential aiding and abetting or money laundering violations, together with 
concerns relating to the U.S. Customs and Border Protection (the U.S. CBP) 
refusing entry, and even barring for life individuals associated with the 
cannabis industry, present risks for industry participants doing business on 
both sides of the border. Many industry stakeholders, including suppliers and 
professional service providers (e.g, lawyers, investment banks and accountants) 
have focused on ensuring that they do not conduct business with companies 
operating offside U.S. federal legislation. 

In September, 2018, the U.S. CBP released an updated statement, indicating 
that a Canadian citizen working in or facilitating the proliferation of the legal 
cannabis industry in Canada who comes to the U.S. for reasons unrelated to 
the cannabis industry will generally be admissible to the U.S. However, if a 
traveller is found to be coming to the U.S. for reasons related to the cannabis 
industry, they may be deemed inadmissible. 

Canada
legalized

recreational /
adult-use cannabis

On October 17, 2018
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There has been no guidance issued by the U.S. CBP as to whether Canadians 
who have consumed cannabis will be denied entry to the U.S. As a result, there 
is a heightened sensitivity by cannabis consumers in respect of the privacy 
of their personal information. This sensitivity has likely been exacerbated by 
a Canada Post privacy breach in which consumer data obtained from orders 
from the Ontario Cannabis Store was disclosed shortly after legalization.

 LOOKING FORWARD

The regulatory landscape continues to evolve in Canada. Key issues to look 
forward to or to monitor in 2019 and beyond include: 

• The enactment of federal and provincial legislation permitting the sale 
of edible or consumable cannabis products in Canada is expected on or 
before Oct. 17, 2019. In anticipation of the legalization, several alliances have 
already been made and solidified between cannabis companies and beverage 
companies in 2018. 

• It remains to be seen how the regulatory and licensing regime will be 
enforced at federal, provincial and municipal levels. 

• The impact of the legal retail model on the illicit sales of cannabis and how 
these two markets will interact is uncertain as it is not expected that the legal 
adult-use market will completely displace all illegal sales.

• It is unclear whether the same price compression after legalization that 
occurred in jurisdictions such as California, Washington and Colorado will 
occur in Canada and how market forces will allocate profits amongst licensed 
producers, government distributors and retail operators. 

• We expect an enhanced focus on privacy issues relating to cannabis use, 
especially in light of the Canada Post privacy breach in 2018 and the class 
action lawsuit in the Federal Court of Canada against Health Canada in respect 
of Health Canada’s alleged unauthorized disclosure of approximately 40,000 
medical marijuana users’ personal information under the ACMPR. Additional 
regulatory guidance and policies (such as the guidance “Protecting Personal 
Information: Cannabis Transactions” issued by the Office of the Information 
and Privacy Commissioner for British Columbia) are likely to be forthcoming. 
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Legalization of cannabis for adult use in Canada was a watershed 
event of 2018. But a select few Canadian cannabis companies also 
celebrated a different milestone by breaking their way into the 
U.S. capital markets. The New York Stock Exchange (NYSE) and 
Nasdaq have embraced and now welcome listings from Canadian 
cannabis growers, creating new opportunities for Canadian cannabis 
companies to participate in the U.S. capital markets, and for U.S. 
investors to gain exposure to Canada’s exploding cannabis industry.

A few short years ago, the idea of successfully listing a cannabis company on 
a U.S. stock exchange seemed next to impossible. Cannabis is, after all, still 
prohibited as an illegal narcotic under the Controlled Substances Act; a U.S. 
federal statute. This statute declares cannabis illegal along with other drugs, like 
heroin, that are considered to have a high potential for abuse and no accepted 
medical use. While adult use of cannabis for recreational purposes is now legal 
in 10 U.S. states, and medical use of cannabis is now legal in 33 U.S. states, the 
sale, cultivation and use of cannabis is still a U.S. federal crime, even in the 
states where it is legal. This divide between U.S. state and U.S. federal law  
has created a difficult environment for the multi-billion dollar U.S. cannabis 
industry, which remains trapped in limbo. U.S. banks, securities dealers, 
investors, law firms and other capital markets participants – including the major 
U.S. stock exchanges – have been understandably wary of any interaction with 
U.S. cannabis growers that could raise questions about their own compliance 
with U.S. federal law. These market participants quite legitimately continue to 
have concerns about aiding and abetting violations of the Controlled Substances 
Act, and concerns about money laundering through receipt of the proceeds 
of criminal activity, and a host of concerns about other potential sources of 
derivative liability.

Canadian cannabis 
companies conquer U.S. 
capital markets
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So how did four Canadian cannabis companies manage to get listed on  
major U.S. stock exchanges this year? The key to understanding that, and the 
opportunities that exist for other Canadian cannabis companies eager to access 
the U.S. capital markets, is that the Controlled Substances Act only prohibits 
the manufacture, possession, use and distribution of prohibited substances in 
the United States, but not in other countries such as Canada, if those activities 
are conducted legally under all applicable Canadian or other federal, provincial 
or state laws. If the company does not manufacture, possess, use or distribute 
cannabis in the United States, then there is no violation of the Controlled 
Substances Act by the company. Nor is there a violation of any other U.S. federal 
law so long as the company is in compliance with the laws of Canada and every 
other country in which it operates. Without any violation of U.S. federal law 
by the company itself, there should be no reason for concern about aiding and 
abetting violations, or money laundering, or other potential derivative liability 
for U.S. capital markets participants who deal with or invest in the company or 
facilitate trading in its securities – including the NYSE and Nasdaq.

In July 2018, Tilray Inc. completed the first-ever IPO of a cannabis company in 
the United States, listing its shares on Nasdaq. Although Tilray is technically 
a U.S. corporation, it only handles cannabis in Canada and other countries 
where it is fully legal. This made it eligible to join the ranks of Nasdaq-listed 
companies. The initial public offering, led by Cowen in the United States and 
BMO Capital Markets in Canada, was widely regarded as a huge success story 
and vindication of the cannabis industry’s rightful place in the U.S. capital 
markets. The IPO offering price of US$17 per share soared to a high of US$300 
in September 2018 amid investor frenzy, before settling back to a respectable 
trading price of around US$100 per share by mid-November. Osler participated 
in the IPO as U.S. and Canadian legal counsel to the dealers involved, as well as 
in a subsequent US$475-million convertible debenture offering by Tilray.

Three other Canadian cannabis companies that were already public and listed 
in Canada also joined the ranks of U.S. stock exchange-listed companies this 
year: Cronos Group, Canopy Growth and Aurora Cannabis. All three of these 
companies took advantage of the Canada/U.S. Multijurisdictional Disclosure 
System (MJDS) to register their common shares under the U.S. Securities 
Exchange Act of 1934 (the Exchange Act), which is a necessary step in listing 
on a U.S. stock exchange. For any Canadian company with at least a one-year 
Canadian reporting history and at least a US$75-million public float, MJDS will 
allow registration under the Exchange Act by filing a Form 40-F registration 
statement, containing past Canadian continuous disclosure documents, without 
the same type of review by the U.S. Securities and Exchange Commission as 
would normally be conducted in an IPO or other type of Exchange Act registration.

Cronos Group became the first cannabis company listed on Nasdaq in February 
2018, although it has not yet conducted a registered public offering in the 
United States. Canopy Growth became the first cannabis company listed on 
NYSE in May 2018. While it has also not yet conducted a U.S. registered public 
offering, shortly after its listing on the NYSE Canopy Growth completed a 
C$600-million convertible debenture offering also led by Cowen and BMO 
Capital Markets, in which Osler represented the initial purchasers as both U.S. 
and Canadian legal counsel. Aurora Cannabis became the second cannabis 
company listed on the NYSE (and the fourth listed on a major U.S. stock 

in 2018

U.S. stock
exchanges

were listed on major

4 Canadian
cannabis companies

13

https://www.osler.com/en/expertise/deals-cases/underwriters-in-connection-with-tilray-inc-s-ipo
https://www.osler.com/en/expertise/deals-cases/underwriters-in-connection-with-tilray-inc-s-ipo
https://www.osler.com/en/expertise/deals-cases/canopy-growth-corporation


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

exchange) in October 2018. Aurora Cannabis also has not yet completed a 
registered public offering in the United States, leaving Tilray as the first and 
only U.S. cannabis IPO and concurrent U.S. stock exchange listing so far.

As the growth of the cannabis industry continues in Canada, we will almost 
certainly see many more Canadian cannabis companies take advantage of 
the U.S. capital markets. U.S. investors have a keen demand for opportunities 
to gain exposure to the cannabis industry that do not give rise to concerns 
about the potential consequences of investing in a company contravening the 
Controlled Substances Act or other U.S. federal laws. Those cannabis companies 
that follow suit in 2019 and beyond will owe a debt of gratitude to the Canadian 
trail-blazers who conquered the U.S. capital markets this year.

For more information, read our Osler Update entitled “New cannabis licence 
regime and transition of existing cannabis licences” on osler.com.
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In 2018, we saw the law of consultation evolve further after the 
release of new (and highly anticipated) decisions from the Supreme 
Court of Canada (SCC), the Federal Court of Appeal (FCA), and 
several provincial superior courts. Courts considered the duty  
to consult in the context of novel challenges/issues as well as 
nationally important infrastructure projects. However, despite this 
further judicial guidance, the uncertainty has increased. Messages 
from the various courts are not entirely consistent and indeed, our 
top court appears more internally divided than ever. Those of us 
who advise in the area are left with more questions than answers. 
How do proponents of resource and other national projects address 
the risks of a breach of the Crown’s duty to consult? How are these 
developments in the law likely to impact investment and confidence 
in Canada? Is there a clear consultation standard? 

Many economic and business commentators have highlighted these uncertainties 
as key contributors to the marked chilling of Canada’s investment climate. 
To mitigate the risks of uncertainty, both governments and major resource 
project proponents should seek to exceed the consultation standard as currently 
articulated by Canadian courts. Unfortunately, that standard may not be obvious 
and is likely to develop further as our courts continue to consider these issues.

CONSULTATION FOR MAJOR RESOURCE PROJECTS 

The Crown’s duty to consult Indigenous Peoples has attracted national and 
international headlines in recent years due to its prominent role in quashing 
major resource project approvals.

For example, in the 2016 decision in Gitxaala Nation v. Canada the FCA 
quashed federal approval of the Northern Gateway Project based on inadequate 

Resource projects and 
Indigenous consultation – 
What is best practice after 
a year of uncertainty?
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consultation. In 2018, the same Court in Tsleil-Waututh Nation v. Canada 
(Attorney General) recognized “significant improvements” in complying with 
the duty to consult compared to Gitxaala. The FCA nevertheless quashed the 
federal approval of the Trans Mountain Expansion Project (TMEP) on the basis 
that the consultation was not meaningful, did not represent true dialogue and 
did not engage the federal “decision-makers” (but instead, mere “note-takers” 
who simply recorded concerns and reported back). In both cases, while the 
Court did not find fault with the consultation structure/plan itself, it found that 
the Crown had failed in its execution of its Phase III obligations (which is the 
Crown consultation that occurs after the release of the NEB Report and before 
the project approval decision of the Governor in Council). Following the FCA’s 
decision, the federal government took the unprecedented step of acquiring the 
pipeline company in order to get the pipeline built. 

However, in 2018, there were some significant victories for major resource 
project proponents. In contrast to Tsleil-Waututh, the British Columbia Supreme 
Court (BCSC) upheld the provincial consultation process regarding the TMEP in 
Squamish Nation v British Columbia (Environment). 

Additionally, the FCA in Bigstone Cree Nation v. NOVA Gas Transmission Ltd. 
upheld the federal cabinet’s approval of the 2017 NGTL System Expansion 
Project, concluding (among other things) that the duty of consultation had  
been satisfied. 

Bigstone provides a helpful framework for “deep” consultation. For major 
resource projects this includes: 

• early, direct engagement between the proponent and Indigenous groups, prior 
to and in parallel with the regulatory process; 

• partial reliance on a regulatory process that provides the following 
participatory rights for Indigenous groups: (1) notice; (2) funding; (3) written 
evidence; (4) oral traditional evidence, (5) information requests; (6) motions; 
and (7) final argument;

• early, direct engagement with the Crown, prior to, during and following the 
regulatory process;

• serious consideration of Indigenous rights and concerns, demonstrated 
through written explanations that reveal the impact those concerns had on 
decision-makers;

• addressing Indigenous rights and concerns through proponent commitments, 
project conditions, further studies and other accommodation or mitigation 
measures, where appropriate;

• reasons for decision that consider the adequacy of consultation; and,

• opportunities for future consultation that mandate responsiveness to 
outstanding or fresh Indigenous concerns throughout the life of the project. 

SCC DIVIDED: THE CROWN’S CONSTITUTIONAL OBLIGATIONS DURING 
THE LEGISLATIVE PROCESS

In its 2011 decision in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council the 
SCC left open “for another day” whether the duty to consult was triggered by 
legislative action. That day arrived on October 11, 2018, when the SCC released 

The Crown’s duty to 
consult Indigenous Peoples 
has attracted national  
and international headlines 
in recent years due to  
its prominent role in 
quashing major resource 
project approvals.

16

https://www.canlii.org/en/ca/fca/doc/2018/2018fca153/2018fca153.html?autocompleteStr=tsleil-wau&autocompletePos=2
https://www.canlii.org/en/ca/fca/doc/2018/2018fca153/2018fca153.html?autocompleteStr=tsleil-wau&autocompletePos=2
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc844/2018bcsc844.html?autocompleteStr=squamish%2520nation%25202018&autocompletePos=1
https://www.canlii.org/en/ca/fca/doc/2018/2018fca89/2018fca89.pdf
https://scc-csc.lexum.com/scc-csc/scc-csc/en/7885/1/document.do


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

its reasons in Mikisew Cree First Nation v. Canada (Governor General in Council). 
The appellants (Mikisew) challenged two pieces of omnibus legislation affecting 
Canada’s environmental protection regime and asserted that the Crown owed 
it a duty to consult because the legislation had the potential to adversely affect 
Mikisew rights. The SCC answered (by a 7-2 majority) that the legislative 
process does not trigger the duty to consult. However, the SCC issued four  
sets of reasons: three sets of “majority” reasons and a two-judge dissent. The 
judgments reveal an alarming division within the Court and provide uncertain 
guidance to practitioners.

Ultimately, the Court was unanimous it would be wise for the Crown to consult 
on the development of legislation. 

RESOLVING CONFLICTING CONSTITUTIONAL OBLIGATIONS

For the first time in Canada, a court was required to resolve a conflict between 
the Crown’s modern treaty obligations to one Indigenous group and its duty 
to consult regarding the asserted claims of another. In, Gamlaxyeltxw v British 
Columbia (Minister of Forests, Lands & Natural Resource Operations), the 
potential conflict arose in the context of government decisions regarding the 
moose hunt. The affected land was subject to the Gitanyow Peoples’ asserted 
Aboriginal rights and title but also overlapped with a portion of land where the 
moose harvest was regulated by a modern treaty between the Crown and the 
Nisga’a Nation. 

To address the “very real conflict” between the twin constitutional obligations 
placed on the Crown, the Court modified the test for the existence of the duty to 
consult. Specifically, the Court added a fourth factor: whether recognizing a duty 
to consult Aboriginal Peoples who have asserted a claim for title and/or rights, 
in relation to the contemplated Crown conduct, would be inconsistent with the 
Crown’s duties or responsibilities under a treaty.

The case, currently under appeal, should encourage prudent parties to consult 
all potentially affected Indigenous groups to understand and address concerns. 
This will assist in avoiding the unforgiving “correctness” standard of review that 
will be applied by the courts where the Crown asserts that the duty to consult is 
not triggered.

CONSULTATION IS A TWO-WAY STREET

Courts have repeatedly held that Indigenous groups have a reciprocal 
obligation to consult in good faith by using, on a timely basis, all consultation 
opportunities available to them. 

In 2018, several courts were critical of a failure by Indigenous groups to consult 
in good faith. For example, in Bigstone, the FCA noted that the applicant 
First Nation “was not seriously engaged in the process” and that consultation 
opportunities were lost because of its “lack of engagement.” 

Similarly, in Namgis First Nation v. Canada (Fisheries, Oceans and Coast Guard), 
the Federal Court held that, notwithstanding a “distinct lack of consultation  
on the part of the Minister,” the applicant First Nation ought to be deprived  
of injunctive relief because of, among other things, its failure to engage in 
meaningful dialogue with the proponent about its urgent concerns. 
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Finally, in both Council of the Haida Nation v. British Columbia (Forests, Lands, 
Natural Resource Operations and Rural Development) and West Moberly First 
Nations v. British Columbia the BCSC held that delays by the applicant First 
Nations were fatal to their claims for injunctive relief based on allegedly 
inadequate consultation. 

Each of these cases demonstrates the importance of governments and 
proponents generating significant consultation opportunities for potentially 
affected Indigenous groups. While many questions remain, good faith 
consultation remains critical for all participants in the process. 

CONCLUSION

In this time of uncertainty, both project proponents and governments must seek 
to exceed previous standards in recognition that concepts of “good faith” and 
“meaningful consultation,” among others, may be in flux. In the meantime, the 
meaning and content of “good consultation” remains opaque, exacerbated by the 
decisions of the SCC and FCA. The result is added uncertainty about investing 
in Canada, which is one reason, among many, that investor confidence in our 
resource sector is currently at low ebb. 
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Climate change regulation is once again making legal headlines this 
year as the Government of Canada enacted its federal carbon pricing 
plan and new tensions between the federal and provincial governments 
have emerged. Initially touted as having support from nearly all 
jurisdictions across Canada, a number of provinces have subsequently 
withdrawn from the federal plan, leaving the federal government 
without the strong cross-jurisdictional support it had hoped would 
buoy the regime’s success. In Ontario and Saskatchewan, provincial 
governments have filed references with their respective courts of 
appeal to challenge the constitutionality of the federal carbon pricing 
plan. In other jurisdictions – including Alberta and New Brunswick 
– governments have instituted carbon-pricing regimes which the 
federal government has indicated do not satisfy the requirements of 
the federal plan. 

The result of this shifting landscape is uncertainty for businesses in Canada. 
Businesses with operations in different Canadian provinces will be well-advised 
to continue to monitor this shifting regulatory landscape. It remains important 
for businesses with carbon-intensive operations to find the most efficient and 
cost-effective ways to comply with ever-changing regulations. For some businesses, 
the evolving legislative frameworks may offer incentives and other opportunities, 
including offset credits and emissions reduction funding, that can act as a 
catalyst for development and investment. 

FEDERAL CARBON PRICING REGIME IS NOW IN FORCE

The Greenhouse Gas Pollution Pricing Act came into force as of June 21, 2018, 
and imposes the federal carbon pricing backstop on businesses and residents in 
provinces and territories without an approved carbon pricing system (the Backstop). 

Climate change regulation:  
New tensions between federal 
and provincial legislators
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Beginning in 2019 with a carbon price of $20 per tonne of carbon dioxide 
equivalent (CO2e) and increasing by a price of $10 per year to reach $50 per 
tonne by 2022, the Backstop is comprised of two main elements: (i) a charge/
tax on fuel consumption, which takes effect on April 1, 2019; and (ii) an output-
based pricing system for certain covered facilities, which takes effect on January 
1, 2019 (details of this system are not expected to be finalized until spring 2019). 
The output-based pricing system will apply to facilities that have reported 
emissions of 50,000 tonnes of CO2e or more per year during any calendar year 
between 2014 to 2017.

When it was proposed, the Backstop was supported by all provinces with the 
exception of Saskatchewan. However, in recent months, Ontario, Alberta and 
Manitoba have withdrawn support for the plan. It is presently anticipated that 
the Backstop will apply in the provinces of Ontario, Saskatchewan, Manitoba, 
New Brunswick, and Prince Edward Island, as well as in Yukon and Nunavut.

ONTARIO CANCELS CAP-AND-TRADE AND DEVELOPS NEW  
CARBON REGIME

Under the previous Liberal government, Ontario had in place the Climate 
Change Mitigation and Low-carbon Economy Act, 2016, which, as of January 1, 
2017, established a cap-and-trade system linked with Québec and California 
through the Western Climate Initiative. 

On July 3, 2018, Doug Ford’s newly-elected Progressive Conservative 
government revoked the regulation that created Ontario’s cap-and-trade 
program. The government subsequently passed the Cap and Trade Cancellation 
Act, repealing the legislation underpinning Ontario’s cap-and-trade program. In 
connection with the cancellation, the government also passed legislation barring 
any future or current action against the Crown for losses arising directly or 
indirectly from the cancellation of the cap-and-trade program and the repeal of 
the former legislation and regulations. 

As a result of the repeal of the Climate Change Mitigation and Low-carbon 
Economy Act, 2016 and its regulations, Ontario currently has no price on carbon, 
no emissions targets, and no climate change plan. Therefore, as announced by 
the federal government on October 23, 2018, the Backstop will apply in Ontario. 

Ontario’s Cap and Trade Cancellation Act commits the government to 
establishing new emissions targets and to developing a new climate 
change plan. On November 29, 2018, Rod Phillips, Ontario’s Minister of the 
Environment, Conservation and Parks, released details of this plan in a policy 
document, Preserving and Protecting our Environment for Future Generations: A 
Made-in-Ontario Environment Plan. Among other things, the plan proposes that 
Ontario (i) reduce its emissions by 30% below 2005 levels by 2030 (aligning 
with Canada’s target under the Paris Agreement), (ii) establish performance 
standards for large industrial emitters, and (iii) create the Ontario Carbon 
Trust, a fund that provides taxpayer-funded incentives to businesses to adopt 
emissions reduction practices and technologies.

The current uncertainties in 
climate change regulation in 
Canada and the tensions 
between the federal and 
provincial governments 
present both challenges and 
opportunities for businesses 
with operations in Canada.
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ALBERTA AND MANITOBA WITHDRAW SUPPORT FOR THE BACKSTOP 

Following a Federal Court of Appeal ruling that halted construction on the 
Trans Mountain Pipeline Expansion, Alberta has withdrawn its support for the 
Backstop. Under the Backstop, jurisdictions like Alberta that have implemented 
a price-based system are required to price carbon at a minimum of $20 per 
tonne beginning in 2019, and to increase the cost by $10 per year to reach $50 
per tonne by 2022. Alberta is presently charging $30 per tonne of CO2e, which 
satisfies the Backstop requirements until 2020. However, if the province fails to 
further increase the cost beyond that price by January 1, 2021 when the federal 
carbon price is expected to reach $40 per tonne, Alberta’s system will no longer 
comply with federal standards. At that point, the Backstop will likely take effect 
in Alberta. 

Similarly, the Government of Manitoba has recently indicated that it does not 
support the application of the Backstop to Manitoba, after initially indicating 
that it would impose a flat $25 per tonne charge, in addition to establishing an 
output-based pricing system for energy intensive and trade-exposed industries 
with emissions over 50,000 tonnes of CO2e per year. Manitoba Premier Brian 
Pallister, who made the announcement withdrawing Manitoba’s support for  
the federal plan, stated that the federal government has failed to respect the 
province’s right to develop its own plan. Pallister has indicated that Manitoba 
will instead focus its energies and resources on developing clean hydroelectric 
power, phasing out coal, and recycling. As a result of withdrawing its support 
for the federal plan, the Backstop will apply in Manitoba. 

ONTARIO AND SASKATCHEWAN’S CONSTITUTIONAL CHALLENGES TO 
THE BACKSTOP

Both Ontario and Saskatchewan have brought constitutional references 
challenging the Backstop in the Ontario Court of Appeal and Saskatchewan 
Court of Appeal, respectively. Additionally, Ontario has sought leave to 
intervene in Saskatchewan’s challenge. Both references ask the respective courts 
whether the federal legislation is unconstitutional in whole or in part. The 
legal issue will likely involve both jurisdictional division of powers questions, 
including whether regulating greenhouse gas emissions falls within the federal 
government’s power under the Constitution Act, 1867 to legislate for the peace, 
order, and good government of Canada on matters of national concern, as well 
as more fact-specific questions about whether the provinces’ plans meet the 
federal benchmark. 

While Manitoba has not joined Saskatchewan and Ontario in their legal actions, 
the province did request that Professor Brian Schwartz of the University of 
Manitoba deliver a report to the Government of Manitoba on the constitutionality 
of the federal carbon pricing plan. In his report, Professor Schwartz concluded 
that there is a “strong likelihood that the Supreme Court of Canada would 
uphold the proposed carbon tax/levy” on the basis that the carbon tax falls 
within the federal government’s taxation head of power. Professor Schwartz 
further indicated that “[t]he backstop measure, in and of itself, is unlikely to 
render an otherwise valid federal carbon tax/levy unconstitutional” and would 
likely be viewed as an exercise of “co-operative federalism.”

Alberta is presently charging
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Saskatchewan’s constitutional reference case will be heard by the Saskatchewan 
Court of Appeal in February 2019. As yet, Ontario’s Court of Appeal had not set 
a hearing date for Ontario’s reference. In the meantime, the Backstop will apply 
in Ontario and Saskatchewan until the respective constitutional references 
have been ruled upon by the Courts. As a result, tensions between the federal 
government and the provinces that oppose the Backstop will likely continue  
to persist until there is a decision on the validity of the federal carbon plan. 

CONCLUSION

The current uncertainties in climate change regulation in Canada and the 
tensions between the federal and provincial governments present both 
challenges and opportunities for businesses with operations in Canada.  
For example, businesses that have established baseline expectations for  
carbon pricing regimes may be forced to re-evaluate those expectations as  
the regulatory frameworks evolve. In particular, large industrial emitters in 
jurisdictions where the Backstop is anticipated to apply may wish to consider 
whether they will be able to comply with the federal plan. In other instances, 
businesses may be able to take advantage of potential profit opportunities 
which remain available under the federal and provincial carbon plans, including 
carbon offsets and saleable carbon credits. 
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It has now been over two years since Canada’s take-over bid regime 
was revamped to provide for a minimum 105-day bid period, a 
mandatory 50% minimum tender condition and a 10-day extension 
once the minimum tender condition has been satisfied (for more 
information, read our Osler Update entitled “New take-over bid 
regime” on osler.com).

There were a number of unanswered questions about the new regime following 
its adoption. Two key questions were (i) whether the 105-day minimum bid 
period would have a chilling effect on hostile bids; and (ii) how would rights 
plans be treated by securities regulators under the new regime?

Developments in 2018 may suggest answers to both of these questions.

FEWER HOSTILE BIDS?

To date in 2018, there have been only five hostile bids, and three in all of 2017. 
Although it’s still too early to draw any definitive conclusions, the number of 
bids in 2017 and 2018 is below the average over the past 10 years. While the  
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new 105-day minimum deposit period may be one factor that accounts for the 
decline, other factors may include a decrease in the number of listed companies 
and a slowdown in the mining sector.

CHANGES TO RIGHTS PLANS?

At the time the new bid regime was adopted, Canada’s securities regulators 
were unable to find common ground on reforms to the regulation of defensive 
tactics, including shareholder rights plans. The absence of consensus left open 
the question of how regulators called upon to hear challenges to shareholder 
rights plans would deal with them in light of the new regime.

The general market expectation was that, absent unusual circumstances, rights 
plans would no longer be relevant in providing targets with more time to 
respond to a bid than the 105-day statutory minimum deposit period. Market 
participants also thought that rights plans would still play a role in preventing 
“creeping” take-over bids over the 20% threshold – such as normal course 
market purchases of up to 5% per year, private agreement purchases from five 
or fewer sellers at a price not greater than 115% of market price, and the ability 
to purchase 5% of the outstanding shares during the course of a take-over bid. 
In addition, many expected that rights plans could continue to be used, as they 
have been for years, to discourage “hard” or irrevocable lock-up agreements 
between the bidder and target shareholders by deeming shares that were subject 
to a hard lock-up to be beneficially owned by the bidder, thereby counting 
towards whether the 20% bid threshold under the rights plan was triggered.

Some of these expectations were called into question in the first poison pill 
decision rendered under the new regime. On March 15, 2018, the Ontario 
Securities Commission (OSC) and the Financial and Consumer Affairs Authority 
of Saskatchewan (FCAAS and, together with the OSC, the Commissions) issued 
their reasons for cease trading a tactical shareholder rights plan that CanniMed 
Therapeutics Inc. (CanniMed) had adopted in response to a hostile bid by 
Aurora Cannabis Inc. (Aurora). For more information, read our Osler Update 
entitled “Poison pills under the new bid regime: lessons & questions flowing 
from Canada’s largest cannabis M&A deal to date” on osler.com.

The rights plan deemed Aurora to beneficially own all shares subject to lock-up 
agreements – regardless of whether they were hard lock-ups or soft lock-ups 
– the distinction being that a soft lock-up agreement can be terminated by the 
locked-up shareholder in the event of a financially superior competing proposed 
acquisition of the target company. Although Aurora owned no shares of CanniMed 
directly, it was deemed for purposes of the rights plan to beneficially own 38% 
of the outstanding shares subject to the hard lock-ups it had entered into with 
four CanniMed shareholders. The Commissions found that the rights plan was 
principally designed to protect CanniMed’s proposed acquisition of Newstrike 
Resources Ltd. (Newstrike) that it was simultaneously pursuing and to resist the 
Aurora bid (which was conditional on the Newstrike acquisition not proceeding), 
and that the rights plan was not being used to seek higher bids for CanniMed. 

After the rights plan was cease traded, Aurora was able to avail itself of the 
ability to acquire up to an additional 5% of the outstanding shares through 
market purchases during the course of its bid.

24

https://www.osler.com/en/resources/transactions/2018/poison-pills-under-the-new-bid-regime-lessons-questions-flowing-from-canada-s-largest-cannabis-m
https://www.osler.com/en/resources/transactions/2018/poison-pills-under-the-new-bid-regime-lessons-questions-flowing-from-canada-s-largest-cannabis-m
http://osler.com


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

The Commissions could have struck down the rights plan on the narrow ground 
that the prohibition of all lock-ups – both hard and soft – in the circumstances 
where CanniMed was not seeking higher bids was inappropriate. Instead, the 
Commissions used language in their decision that raises broader policy questions.

The Commissions stated that tactical rights plans “should not generally be 
utilized to deem a bidder to beneficially own locked-up shares in circumstances 
where they would not be deemed to be joint actors under the applicable rules.” 
The Commissions had determined that Aurora and the locked-up shareholders 
were not joint actors. The Commissions added that it “will be a rare case in 
which a tactical plan will be permitted to interfere with established features of 
the take-over bid regime such as the opportunity for bidders and shareholders 
to make decisions in their own interests regarding whether to tender to a bid by 
entering into lock-up agreements of the kind under consideration in this case.”

These statements cast doubt as to whether any rights plan can be used to 
restrict the use of hard lock-ups or the ability of a bidder to acquire up to an 
additional 5% of the outstanding shares during the course of the bid. They also 
suggest that tactical rights plans adopted in the face of a bid may be accorded 
less deference than strategic rights plans that have been previously approved  
by shareholders.

Under the new bid regime, hard lock-ups are less threatening to a target than 
they once were. Prior to the bid amendments, a bidder could waive any minimum 
tender condition in its bid and take up the locked-up shares at the expiry of the 
bid. This had the result of discouraging superior proposals, since the superior 
proposal could be frustrated by the hostile bidder acquiring the locked-up 
shares at the expiry of its bid, thereby preventing the superior proposal from 
meeting its minimum tender condition or voting approval threshold. 

Now that the new bid regime requires that a bid be accepted by 50% of all 
shareholders other than the bidder and its joint actors, this risk has been 
substantially mitigated, since the bidder cannot acquire the locked-up shares 
unless the minimum tender condition has been satisfied. Nevertheless, hard 
lock-ups (which typically include a covenant to vote against any competing 
transaction) can still constrain the ability of a target to find alternatives 
to a hostile bid. For example, if the bidder and the locked-up shareholders 
collectively own one-third of the shares, they could prevent the approval of a 
higher-valued alternative transaction such as an arrangement that requires the 
approval of two-thirds of shareholders. The covenant to vote against competing 
transactions can also extend for months, putting a chill on other acquisition 
proposals even if the original bid fails.

Accordingly, there still appears to be a legitimate basis for rights plans to restrict 
the use of hard lock-ups, at least in certain instances. It will be interesting to 
see what securities regulators decide in subsequent cases. It is possible that 
CanniMed will be limited to its facts.

Issuers may wish to consider adopting a strategic rights plan and having it 
approved by shareholders at their annual meetings, in the hope that such plans 
will have a better chance of withstanding regulatory scrutiny than a tactical plan.

To date in 2018, there have 
been only five hostile bids, 
and three in all of 2017. 
Although it’s still too early 
to draw any definitive 
conclusions, the number  
of bids in 2017 and 2018 is 
below the average over the 
past 10 years. 
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Finally, we note that it is unclear whether all securities regulators will approach 
these questions in the same manner. In particular, the Autorité des marchés 
financiers made clear in a consultation paper released in 2013 that it was far 
more open to the use of defensive tactics than other members of the CSA.

CanniMed is only the first rights plan decision under the new regime. The 
fundamental question that still remains to be answered is whether securities 
regulators will permit traditional rights plans, and all the protections they 
afford, to remain in effect for the 105-day deposit period, or if the new regime 
has changed the way regulators view rights plans and how they should operate, 
particularly after a bid has been launched.
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While 2018 began with prices for cryptoassets like bitcoin and ether 
at or just off record highs, it appears that the year will end with 
prices down 75% or more. 

Meanwhile, securities regulators, primarily in the United States, have 
announced an increasing number of settlements and enforcement actions 
against individuals and companies that have dealt in cryptoassets without 
complying with applicable securities laws.

On the surface, it would appear that cryptoassets resemble a bubble bursting 
under the combined weight of irrational retail investor exuberance and 
regulatory intervention. However, the narrative is perhaps not so simple. 
The initial coin offering, or ICO, phenomenon of 2017 is now clearly on the 
decline, but institutional interest in cryptoassets has held steady, and has 
perhaps increased, over the past year. This suggests 2019 will see the continued 
institutionalization and professionalization of cryptoassets.

THE RISE AND FALL OF THE INITIAL COIN OFFERING

In 2017 there was a rapid emergence of the ICO, which generally consisted of an 
offering of cryptoasset tokens, primarily to retail investors in multiple jurisdictions, 
sometimes globally, to raise capital for a blockchain-based project or business.

In 2018, both U.S. and Canadian securities regulators repeated previous warnings 
that most ICOs were subject to securities laws, including prospectus and 
registration requirements. In March, the Securities and Exchange Commission 
(SEC) issued a statement regarding unregulated cryptoasset trading platforms 
and exchanges, which was followed by a similar investor warning from the 
Canadian Securities Administrators (CSA) in June. The CSA also issued a new 
Staff Notice that amplified previous CSA warnings that Canadian regulators 
would take enforcement action against projects and businesses that engaged in 
token offerings or trading without complying with applicable securities laws. 

Cryptoassets in 2018:  
Prices down, enforcement up, 
institutional interest steady
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(for more information, read our Osler Update entitled “Canadian securities 
regulators publish further guidance on token offerings” on osler.com).

Consistent with these warnings, the tempo of enforcement activity increased 
through the year. In May, the North American Securities Administrators 
Association (NASAA) announced “Operation Cryptosweep,” a co-ordinated series 
of enforcement actions in 40 states or provinces. This sweep initially involved 
70 inquiries or investigations concerning fraudulent initial coin offerings 
and other cryptocurrency-related investment products, growing to over 200 
investigations by August.

While the enforcement focus began with allegedly fraudulent offerings, 
regulators are conducting a broader investigation into companies and 
individuals issuing, trading, promoting or otherwise dealing in ICOs. 
Enforcement efforts by the SEC have recently resulted in a number of 
settlements with individuals and companies that issued, brokered or promoted 
ICO tokens or that operated trading platforms for ICO tokens (read our Osler 
blog posts entitled “Recent initial coin offerings settlements show broadening 
SEC enforcement campaign” and “SEC charges token trading platform founder 
for operating unregistered securities exchange” on osler.com). These have all the 
hallmarks of templates for future settlements with those who have engaged in 
ICO-related activities without complying with applicable securities laws.

In Canada, few details have been publicly disclosed, but securities regulators 
are unquestionably looking into those involved in issuing, trading or otherwise 
dealing in cryptoassets that may be securities. We expect that Canadian 
regulators will follow an enforcement strategy similar to their U.S. counterparts 
and announce more settlements and enforcement proceedings in 2019.

This aggressive regulatory response has undoubtedly contributed to the decline 
in the use of the ICO, which peaked roughly midway through 2018 and fell 
dramatically thereafter. As well, many ICOs conducted in 2017 have fared 
poorly, with token prices falling well below issuing prices and many projects 
collapsing entirely. Our expectation is that this will lead to an increase in private 
litigation by unhappy token holders. However, between the decline in prices 
for the cryptoassets that were contributed to these projects and the ongoing 
expenditures on development, many ICO-funded projects may have little in the 
way of assets to be recovered by successful plaintiffs.

INSTITUTIONAL ACTIVITY STEADILY GROWS

Despite the dramatic market swing and the decline of the ICO, institutional 
interest in the major cryptoassets, particularly bitcoin, continues to grow, albeit 
cautiously. We view this as consistent with expanded regulatory oversight of 
cryptoassets, and we anticipate that institutions will increasingly enter the space 
as regulators clarify their positions with respect to cryptoassets.

The growth in institutional interest is perhaps most clearly shown by the many 
announcements by companies hoping to provide the infrastructure necessary 
to serve that interest. Companies such as Coinbase and BitGo are introducing 
cryptoasset custody solutions organized as regulated trust companies, which 
they presumably expect will satisfy regulatory requirements applicable to 
institutional investors that wish to acquire cryptoassets. As well, major financial 
intermediaries such as Fidelity and ICE have announced plans to introduce 
cryptoasset trading platforms primarily for institutional investors.

The initial coin offering, or 
ICO, phenomenon of 2017 is 
now clearly on the decline, 
but institutional interest in 
cryptoassets has held 
steady, and has perhaps 
increased, over the past 
year. This suggests 2019  
will see the continued 
institutionalization and 
professionalization of 
cryptoassets.
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Within Canada, Canadian financial institutions remain cautious about providing 
banking and other financial services to cryptoasset businesses due to money 
laundering and fraud concerns, but they are increasingly willing to provide 
commercial banking to trading platforms, over-the-counter brokers and other 
cryptoasset businesses that demonstrate strong compliance programs.

We anticipate this trend will continue once the status of cryptoassets under 
Canada’s primary anti-money laundering law, the federal Proceeds of Crime 
(Money Laundering) and Terrorist Financing Act (PCMLTFA), becomes clearer. 
In June, the federal Department of Finance issued draft regulations under 
PCMLTFA that address virtual currencies. While final regulations have not been 
published and may not be in effect until 2020, the draft regulations provide 
considerable detail regarding anticipated future record-keeping and reporting 
requirements for transactions involving cryptoassets. 

Although securities and financial regulators have been developing their public 
positions with respect to cryptoassets, guidance from tax authorities remains 
limited. However, this may be changing. In July, the Canada Revenue Agency 
joined tax authorities from the U.S., the United Kingdom, Australia, France 
and the Netherlands in an initiative known as the Joint Chiefs of Global Tax 
Enforcement, or J5, whose mandate includes collaboration to reduce the threat 
of cryptoassets to tax administrations. We anticipate more extensive guidance in 
2019 from Canadian and other tax authorities regarding taxation of cryptoasset 
transactions. This would reduce another source of uncertainty that may be 
limiting institutional entry into cryptoassets.

CONCLUSION

With cryptoassets, like with any emerging technology, there will be periods 
of wild speculation and painful price corrections. Nonetheless, the blockchain 
technology underlying most cryptoassets, which permits assets to be 
represented and transmitted securely across a global decentralized ledger, 
remains very promising. Combined with institutional involvement and 
increased clarity regarding the regulatory status of cryptoassets, there remain 
many reasons for optimism about the space over the longer term.
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With cannabis companies dominating the headlines in 2018, it was 
easy to overlook other Canadian developments affecting capital 
markets activities. In this article, we focus on key developments 
impacting cross-border offerings of securities, including several rules 
which together facilitate the distribution and resale of securities 
outside of Canada, something akin to “Regulation S” in the United 
States. We also highlight certain considerations applicable to U.S.-
only initial public offerings (IPOs) by Canadian issuers as well as an 
important difference between Canadian and U.S. practice relating to 
the ability to confidentially submit a draft prospectus in connection 
with an offering.

SAFE HARBOURS FOR DISTRIBUTIONS OF SECURITIES TO INVESTORS 
OUTSIDE OF CANADA 

Canada has no general equivalent to U.S. Regulation S, which allows offerings 
outside the United States to proceed without registration with the U.S. 
Securities and Exchange Commission (SEC). As a result, determining whether 
a Canadian prospectus requirement applies to a distribution of securities from 
Canada to investors outside of Canada can be a complicated exercise. Canadian 
prospectus requirements and resale restrictions can give rise to unwanted 
compliance issues when Canadian issuers or selling securityholders look 
to distribute securities to investors in a foreign jurisdiction without filing a 
prospectus in Canada. This arises, for example, in a U.S.-only IPO or Rule 144A 
offering of high-yield debt.

Canadian developments 
affecting cross-border 
offerings of securities

30



 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

In British Columbia, Alberta and Québec, the securities regulators take the 
position that the sale of securities by an issuer or selling securityholder in that 
province to investors outside of the province is subject to their prospectus 
requirements. In most cases, issuers with a head office in one of those provinces 
or with other significant connecting factors to that province have been required 
to either file a prospectus in the province or rely on a prospectus exemption, 
even when the issuer or selling securityholder is distributing securities to 
investors primarily or entirely outside of Canada. The position in Ontario 
has historically been less clear (see our discussion of the reasons in our Osler 
Update “Proposed OSC Rule 72-503 to modernize framework for distributions 
of securities outside of Ontario” on osler.com).

The adoption in March 2018 of OSC Rule 72-503 – Distributions Outside 
Canada (the Ontario Rule) was considered to be a significant legal development 
affecting capital markets transactions because of the clarity it provided with 
respect to when a prospectus is required for treasury or secondary distributions 
of securities from Ontario to investors outside of Canada. The Ontario Rule 
provides four safe harbours where the Ontario prospectus requirement will  
not apply to a distribution of securities to investors outside of Canada:

• Distributions under public offering document in foreign jurisdictions 
(section 2.1): Distributions where the issuer is conducting a public offering in 
the United States or a specified foreign jurisdiction.

• Concurrent distribution under final prospectus in Ontario (section 2.2): 
Distributions where the issuer has filed a prospectus in Ontario and the issuer 
or selling securityholder has materially complied with foreign disclosure 
requirements applicable to the distribution or is exempt from such requirements.

• Distributions by reporting issuers (section 2.3): Distributions where the 
issuer is a reporting issuer in a jurisdiction of Canada immediately preceding 
the distribution and the issuer or selling securityholder has materially 
complied with foreign disclosure requirements applicable to the distribution 
or is exempt from such requirements.

• Distributions by non-reporting issuers (section 2.4): Distributions by a non-
reporting issuer if the issuer has materially complied with foreign disclosure 
requirements applicable to the distribution or is exempt from such requirements.

Significantly, no Canadian four-month hold period will apply to securities 
distributed outside of Canada in reliance on the safe harbours, except where the 
issuer is not a reporting issuer in Canada. 

U.S.-only IPOs give 
rise to a number of 
issues that should be 
carefully considered.
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Treasury offerings
Safe harbour 
under the 
Ontario Rule

Canadian  
four-month 
hold period

Trade report 
required 
(Form 72-503F)

U.S.-only IPO: Ontario-headquartered issuer carrying out 
a U.S.-only IPO (no prospectus filed in Canada) [e.g., issuer 
using Form F-1 or S-1 with no public offering in Canada]

s. 2.1 No No

U.S.-only public offering: Ontario-headquartered U.S.-
listed or dual-listed issuer carrying out a public offering of 
common shares in the U.S. (no prospectus filed in Canada) 
[e.g., issuer using a WKSI shelf or Form F-3 or S-3 shelf 
rather than an MJDS shelf on Form F-10]

s. 2.1 No No

Foreign private placement concurrent with Canadian 
public offering: Ontario-headquartered Canadian-listed 
issuer carrying out a private placement of common shares 
in the U.S., Europe, UK, Asia or elsewhere outside of 
Canada concurrent with a Canadian public offering 
(prospectus filed in Ontario) [e.g., a typical Canadian 
bought deal]

s. 2.2 No No

Foreign private placement: Ontario-headquartered 
Canadian-listed issuer carrying out a private placement of 
common shares in the U.S., Europe, UK, Asia or elsewhere 
(no prospectus filed in Canada)

s. 2.3 No Yes

U.S. debt offering by public company: Ontario-
headquartered Canadian-listed issuer carrying out a 
private placement of high yield or convertible debt in the 
U.S. (no prospectus filed in Canada) [e.g., U.S.-style 144A 
debt offering with U.S. offering memorandum]

s. 2.3 No Yes

U.S. debt offering by private company: Ontario-
headquartered private company carrying out a private 
placement of high yield debt in the U.S. (no prospectus 
filed in Canada) [e.g., U.S.-style 144A debt offering with 
U.S. offering memorandum]

s. 2.4 Yes Yes

The table below outlines some common situations where it may be useful to 
rely on the safe harbours in the Ontario Rule: 
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Issuers and selling securityholders offering securities in a distribution from 
Ontario to investors outside of Canada do not have to rely on the safe harbours 
in the Ontario Rule. It is still open to determine that Ontario prospectus 
requirements do not apply to a distribution of securities outside of Canada as 
long as sufficient measures are taken to prevent “flowback” of the securities to 
Canada. The Companion Policy to the Ontario Rule sets out some examples 
of measures that may be taken in order to prevent flowback, including 
obtaining representations and warranties from non-Canadian investors that 
they are purchasing securities with investment intent and not with a view to 
distribution. We believe it is not necessary to take these measures if an issuer 
or selling securityholder is relying on one of the safe harbours in the Ontario 
Rule, meaning there is no need to obtain Ontario-specific representations and 
warranties from non-Canadian investors in those cases.

The Ontario Rule applies where the issuer or selling securityholder has a head 
office in Ontario or there are other significant factors that result in Ontario laws 
applying to the distribution of securities. If the issuer or selling securityholder has 
a head office in, or other significant connecting factors to, any of the provinces 
of British Columbia, Alberta or Québec, other laws and rules apply, such as B.C. 
Instrument 72-503 – Distribution of Securities Outside British Columbia (the 
British Columbia instrument) and Alberta Securities Commission Rule 72-501 – 
Distributions to Persons Outside Alberta. The British Columbia instrument and 
Alberta rule have been updated relatively recently to be more consistent with the 
Ontario Rule, although there are some important differences between the rules. 
For instance, under the British Columbia instrument, it may still be necessary to 
obtain specific representations from non-Canadian investors participating in a 
private placement that they are purchasing as principal. In addition, under the 

Secondary offerings
Safe harbour 
under the 
Ontario Rule

Canadian  
four-month 
hold period

Trade report 
required

U.S.-only IPO: Ontario-headquartered selling shareholder 
selling shares in a U.S.-only IPO (no prospectus filed in 
Canada) [e.g., issuer using Form F-1 or S-1 with no public 
offering in Canada]

s. 2.1 No No

U.S.-only public offering: Ontario-headquartered selling 
shareholder of U.S.-listed or dual-listed issuer selling shares in 
a public offering of common shares in the U.S. (no prospectus 
filed in Canada) [e.g., issuer using a WKSI shelf or Form F-3 
or S-3 shelf rather than an MJDS shelf on Form F-10]

s. 2.1 No No

Foreign private placement concurrent with Canadian 
public offering: Ontario-headquartered selling 
shareholder of Canadian-listed issuer carrying out a 
private placement of common shares in the U.S., Europe, 
UK, Asia or elsewhere outside of Canada concurrent with 
a Canadian public offering (prospectus filed in Ontario) 
[e.g., a typical Canadian bought deal]

s. 2.2 No No
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instrument, the securities of a reporting issuer issued to a non-Canadian investor 
in a private placement will be subject to a four month hold period. Under the 
Alberta rule, there are exemptions from the four month hold period for non-
reporting issuers similar to sections 2.14 and 2.15 of National Instrument 45-102 –  
Resale of Securities (NI 45-102), which are discussed below.

In Québec, prospectus exemptions for distributions outside the province may be 
obtained by way of exemptive relief from the Autorité des marchés financiers –  
sometimes referred to as a “section 12” order. Issuers should allow two weeks 
lead time (or more, depending on the circumstances) in Québec for obtaining a 
section 12 order.

RESALE EXEMPTIONS FOR SECURITIES PURCHASED BY CANADIAN 
INVESTORS IN INTERNATIONAL OFFERINGS

Accredited investors in Canada frequently have the opportunity to purchase 
securities in what are primarily non-Canadian offerings, such as a U.S. or 
international offering by a non-Canadian issuer. These types of international 
offerings may be extended to investors in Canada on a private placement basis, 
most commonly using the “accredited investor” exemption. Canadian investors 
in most jurisdictions of Canada now have two alternatives for freely reselling 
securities purchased by them on a private placement basis in what are primarily 
non-Canadian offerings: the existing section 2.14 and new section 2.15 of  
NI 45-102. These resale exemptions are very important, as many Canadian 
investors would not purchase securities in an international offering without  
the ability to freely resell their securities at any time.

Canadian investors purchasing securities in an international offering have 
historically relied on section 2.14 of NI 45-102, which provides an exemption for 
resales of securities outside of Canada as long as the issuer is not a reporting 
issuer in Canada and the Canadian shareholder base of the issuer is at or below 
10%, measured by the total number of shares held by Canadian residents as well 
as the total number of Canadian resident owners of shares. However, section 
2.14 is not available for issuers that are listed on a Canadian stock exchange or 
that have a large Canadian shareholder base, such as many technology and high 
growth companies with broad pre-IPO share ownership.

Canadian investors in most jurisdictions of Canada now also have the ability to 
rely on new section 2.15, in addition to section 2.14 of NI 45-102. Section 2.15 is 
also meant to apply to issuers that have a minimal connection to Canada, and 
is available for resales of securities of a “foreign issuer” that is not a reporting 
issuer in Canada. In order to be a foreign issuer, the issuer’s head office must be 
outside of Canada and a majority of the issuer’s executive officers, as well as a 
majority of its directors, must reside outside of Canada. This resale exemption is 
useful because the exemption does not require the Canadian investor to determine 
the level of Canadian share ownership of the issuer and also applies even if the 
Canadian shareholder base is in excess of the 10% thresholds. As with section 
2.14 of NI 45-102, section 2.15 is not available for issuers that are listed on a 
Canadian stock exchange or are otherwise a reporting issuer in Canada.

The availability of the resale exemptions in section 2.14 or section 2.15 of NI 45-
102 will continue to be a key factor in determining whether Canadian investors 
will participate in international offerings by non-Canadian issuers. These resale 

U.S. issuers now frequently 
rely on the ability to 
confidentially submit a 
registration statement for 
a follow on or secondary 
offering in the one-year 
period following their 
initial registration.
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exemptions may also be available for securities of Canadian issuers that have 
Canadian share ownership at or below the specified 10% thresholds or that 
qualify as a “foreign issuer,” as long as the issuer is not listed on a Canadian 
stock exchange or is otherwise a reporting issuer in Canada.

CONSIDERATIONS FOR U.S.-ONLY IPOS BY CANADIAN ISSUERS

Some Canadian issuers may decide to carry out a U.S.-only IPO, which involves 
a public offering in the United States and a U.S. stock exchange listing, with 
no public offering in Canada or Canadian stock exchange listing. These issuers 
may feel that the benefits of being listed in Canada do not outweigh the burden 
of compliance with additional Canadian public company requirements. In 
our view, these incremental Canadian compliance requirements should not 
discourage Canadian issuers from pursuing a Canadian listing and public 
company status in Canada. U.S.-only IPOs in fact give rise to a number of issues 
that should be carefully considered.

First, as described above, Canadian prospectus requirements may apply to the 
distribution of securities to non-Canadian investors in the IPO, even if there 
is no intention to conduct a public offering in Canada. This will be the case 
particularly if the head office of the issuer is located in British Columbia, Alberta, 
Québec or Ontario. If Canadian prospectus requirements apply, the issuer will 
be required to either file a prospectus in the province or rely on a prospectus 
exemption if one is available, such as one of the safe harbours discussed above.

Second, and more importantly, the issuer needs to consider whether both existing 
Canadian pre-IPO shareholders as well as new Canadian investors purchasing 
shares in the IPO will have the ability to freely resell their shares. This ultimately 
comes down to whether either of the resale exemptions in section 2.14 or section 
2.15 of NI 45-102 is available. Without one of these exemptions, both Canadian 
pre-IPO shareholders, as well as any Canadian investors purchasing shares in the 
IPO on a private placement basis, will generally be “stranded” with shares subject 
to permanent Canadian hold periods.

Some Canadian issuers with significant Canadian share ownership have had to 
file a non-offering prospectus in Canada in connection with their IPO in order 
to facilitate the free resale of shares by Canadian pre-IPO shareholders. While 
section 2.15 of NI 45-102 is now also available as an alternative to section 2.14, 
we believe section 2.15 will be unavailable for many Canadian issuers since 
they will not meet the requirements of having a head office outside of Canada 
or the requirements for non-Canadian residency applicable to executive officers 
and directors. As a result, filing a non-offering prospectus may still be the only 
way to achieve free resale of shares by Canadian pre-IPO shareholders. Filing a 
non-offering prospectus, however, will not eliminate the four-month hold period 
applicable to shares purchased by Canadian investors in the IPO if shares are 
only being offered to Canadian investors on a private placement basis. For 
this reason, if a Canadian non-offering prospectus will be required to facilitate 
resale by Canadian pre-IPO shareholders, or if there is a desire to facilitate 
participation in the IPO by investors in Canada, a cross-border IPO with a 
regular Canadian prospectus and a Canadian listing should be considered.

U.S. issuers now frequently 
rely on the ability to 
confidentially submit a 
registration statement for  
a follow on or secondary 
offering in the one-year 
period following their 
initial registration.
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CONFIDENTIAL SUBMISSIONS OF DRAFT CANADIAN PROSPECTUSES

Canadian issuers have become accustomed to being able to confidentially 
submit a Canadian prospectus for review by a principal regulator in 
connection with a cross-border IPO. This is possible where the issuer is able to 
confidentially submit its U.S. registration statement with the SEC. The ability to 
confidentially submit a draft prospectus in Canada has been limited to cross-
border IPOs, as there is no general ability in Canada to confidentially submit a 
draft prospectus for review by Canadian securities regulators.

In July 2017, the SEC expanded the scope of its confidential registration review 
process, including by making confidential submission and review available 
to issuers of all sizes, rather than only emerging growth companies under the 
U.S. Jobs Act and certain foreign private issuers. At the same time, the SEC also 
allowed issuers to confidentially submit draft registration statements for SEC 
review for follow-on and secondary offerings made within one year of their initial 
registrations. Previously, confidential review in the United States was limited to 
issuers undertaking an IPO. As a result of this change, U.S. issuers now frequently 
rely on the ability to confidentially submit a registration statement for a follow-
on or secondary offering in the one-year period following their initial registration. 
(After this one-year period, many U.S. issuers will then become eligible to use 
“shelf” registration procedures, eliminating the benefit of confidential submission 
and review). This has resulted in a major difference between Canadian and U.S. 
offering practice, as we understand that Canadian securities regulators have 
not moved to allow for the confidential submission and review of a Canadian 
prospectus other than in connection with a cross-border IPO.

Take, for instance, a Canadian dual-listed issuer that is contemplating a 
secondary offering by a selling shareholder in the one-year period following 
its initial registration. Since July 2017, the typical U.S. practice for executing 
a registered equity offering has been to confidentially submit with the SEC a 
draft of the registration statement on Form S-1 or F-1 in advance of the equity 
offering launch, with the goal of obtaining a “no review” indication from the 
SEC. Once this no review has been confirmed, the registration statement is 
publicly filed and the equity offering is launched, with pricing to occur as soon 
as possible thereafter (at least 48 hours after public filing). In Canada, there is 
no ability to confidentially submit a draft prospectus for review other than in 
connection with a cross-border IPO. As a result, on a cross-border follow-on or 
secondary offering, the issuer could find itself in a position where the offering is 
ready to be priced, but the issuer has not yet cleared comments from Canadian 
regulators on its preliminary short form prospectus – an unacceptable situation 
from the perspective of deal execution.

This issue can be solved if the issuer has a Canadian-only shelf prospectus. 
However, in many cases, a dual-listed issuer will choose not to put up a shelf 
prospectus prior to the time at which it establishes a shelf in the United States. 
The other alternative is for the issuer to bypass Canada by carrying out a U.S.-only 
offering in reliance on one of the prospectus safe harbours discussed above. While 
this may facilitate execution of the offering, we view this as an unfortunate 
result of the divergence between Canadian and U.S. practice.
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A number of developments from the U.S. Securities and Exchange 
Commission (SEC) in 2018 will be of special interest to Canadian 
companies and their investors in the very traditional mining sector 
and the very non-traditional cannabis sector. Other developments 
provide cautionary tales for Canadian companies that already are,  
or may become, public companies or plan to raise capital in the 
United States.

SEC DIGS UP NEW RULES FOR MINING COMPANIES

In October 2018, the SEC adopted rules modernizing the property disclosure 
requirements for mining companies. The proposed rules align more closely 
with current industry and global regulatory practices and standards, including 
Canada’s NI 43-101 requirements and those recommended by the Committee 
for Reserves International Reporting Standards. The SEC’s previous disclosure 
regime, known as “Industry Guide 7,” will be rescinded.

The major changes to the former Industry Guide 7 regime include the following:

• Mineral resources: Mining companies will now be allowed to disclose 
specified information about their mineral resources. Industry Guide 7 
generally prohibited disclosure of reserve estimates, even though reserve 
disclosure is required under NI 43-101 in Canada, as well as under the mining 
property disclosure requirements of other countries.

• Qualified person: Mining companies’ disclosure of exploration results, 
mineral resources or mineral reserves must be based on and accurately reflect 
information and supporting documentation prepared by a mining expert who 
meets the “qualified person” requirement under the new rules, much like the 
“qualified person” requirements of Canada’s NI 43-101.

U.S. capital markets developments 
in 2018: From rocks in the  
ground to rolling with cannabis,  
and everything in between
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• Technical report summary: Mining companies must obtain and file a 
technical report summary from a “qualified person” that identifies and 
summarizes the information reviewed and conclusions reached by each 
qualified person about the mineral resources or mineral reserves determined 
to be on each material property of a mining company. The technical report 
summary must be filed with the SEC when disclosing mineral reserves or 
mineral resources for the first time or when there is a material change in the 
mineral reserves or mineral resources from the last technical report summary 
filed for the property. This will align the SEC’s requirements more closely 
with NI 43-101, which requires preparing and publicly filing a technical report 
in similar circumstances.

Mining companies will be required to comply with the new rules for their first 
fiscal year beginning on or after January 1, 2021, although earlier voluntary 
compliance will be permitted.

As a result of the SEC’s changes, Canadian mining companies will no longer 
have to contend with materially different disclosure requirements under NI 
43-101 and Industry Guide 7 when conducting cross-border capital raising 
activities or trying to satisfy disclosure requirements as a public company in 
both the United States and Canada. 

MUSK ON TWITTER MADE THE SEC BITTER (OR HOW TWEET IT IS TO BE 
FINED BY YOU)

In September 2018, Elon Musk, the chairman and chief executive officer of 
Tesla Inc., settled securities fraud charges brought by the SEC in connection 
with his tweets relating to a potential going-private transaction involving 
Tesla at a significant premium to its then trading price. The SEC alleged that 
Musk tweeted materially misleading information about Tesla’s going-private 
transaction without reasonable basis, including that the source of funding for 
taking Tesla private was “secured” and that the transaction was certain except 
for a shareholder vote, despite his knowledge that the potential transaction 
and the source of funding were actually uncertain and ultimately subject to 
numerous contingencies. 

As part of his settlement with the SEC, Musk paid a fine of US$20 million and 
relinquished his role as the chairman of Tesla. In addition, Tesla was fined 
US$20 million for failing to maintain disclosure controls to determine whether 
Musk’s tweets contained information required to be included in Tesla’s SEC 
filings or to evaluate the accuracy or completeness of Musk’s tweets.

The takeaway from the incident is that all companies should be aware that 
material information publicized by them or their management teams using 
social media accounts is subject to applicable disclosure requirements under 
U.S. securities laws and should be carefully reviewed from a securities 
compliance perspective before they are issued.

The takeaway from the 
[Musk tweet] incident is 
that all companies should 
be aware that material 
information publicized by 
them or their management 
teams using social media 
accounts is subject to 
applicable disclosure 
requirements under U.S. 
securities laws and should 
be carefully reviewed from 
a securities compliance 
perspective before they  
are issued.
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SOMETIMES LESS IS MORE

In August 2018, the SEC adopted amendments to further simplify disclosure 
requirements for registration statements used in securities offerings and 
periodic reports. Notable changes for foreign private issuers, including 
Canadian companies using non-Multijurisdictional Disclosure System (MJDS) 
registration statements, include the following amendments:

• Registrants no longer have to provide exchange rate data if financial 
statements are prepared in a currency other than the U.S. dollar because that 
information is already publicly available.

• Registrants no longer have to include historical and pro forma ratios of 
earnings to fixed charges and the related exhibit when registering debt 
securities or preferred stock because financial statements already include the 
components commonly used to calculate these ratios.

• Form 20-F requires audited financial statements filed in connection with an 
initial public offering by a non-public foreign private issuer to be no older 
than 12 months at the date of filing. The SEC has previously permitted issuers 
to request waivers extending the age of audited financial statements filed 
in connection with an initial public offering to up to 15 months. The SEC is 
eliminating the requirement to apply for such a waiver, so long as the foreign 
private issuer is able to represent that it is not required to comply with the 
12-month requirement in any jurisdiction outside the United States and that 
complying with the 12-month requirements is impracticable or involves 
undue hardship, which representation has to be filed as an exhibit to the 
registration statement.

• Form 20-F required foreign private issuers to provide price history of 
the shares to be offered and listed. This disclosure requirement has been 
eliminated because market price information is already publicly available;

• The SEC eliminated the requirement for foreign private issuers to provide 
disclosure about any dividend restrictions because foreign private issuers 
are already required to disclose dividend restrictions in the notes to their 
financial statements.

GET INLINE FOR XBRL

The SEC currently requires public companies to provide information from their 
financial statements in eXtensible Business Reporting Language (XBRL) format. 
In June 2018, the SEC approved two amendments to its rules governing XBRL:

• Companies will no longer have to make the XBRL information available on 
their corporate websites because most users access this information directly 
from the SEC’s EDGAR website.

• The SEC will phase in a requirement for companies to use “Inline XBRL” 
information in their filings. Inline XBRL refers to the mechanism by which 
a company can integrate its XBRL information directly into its filing, instead 
of including the XBRL information as a separate exhibit to its filing. The SEC 
believes that Inline XBRL will reduce the time and resources for companies  
to prepare XBRL information and also improve the accessibility of XBRL 
information for readers.
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Foreign private issuers using IFRS, including Canadian registrants (both MJDS 
and non-MJDS filers), will be required to use Inline XBRL for fiscal periods 
ending on or after June 15, 2021.

SEC SAYS BE HYPERVIGILANT ABOUT CYBERSECURITY

In February 2018, in light of a number of recent high-profile hacking incidents 
against public companies, the SEC issued interpretive guidance on disclosure 
requirements for cybersecurity risks and incidents. In particular, the SEC

• urged companies to provide more than generic and boilerplate cybersecurity-
related disclosures. While the SEC recognized that companies should not have 
to provide specific disclosures that may present a roadmap for breach of their 
security systems, companies should provide disclosures that are tailored and 
specific about things such as the impact of any hacking incident, the range of 
harm, the amount of data compromised and other impacts on the company’s 
reputation, as well as litigation risks;

• urged companies to provide timely disclosure. While recognizing that it takes 
time to investigate and understand the full picture of any hacking incident, 
the SEC emphasized that an ongoing investigation itself is not sufficient to 
justify avoiding disclosures of a material incident and reminded companies 
to update their prior disclosures on any hacking incidents if subsequent 
investigations reveal additional and superseding information;

• encouraged companies to adopt comprehensive polices and procedures 
related to cybersecurity and to assess the compliance with and sufficiency of 
those policies and procedures regularly; and

• emphasized that because major hacking incidents constitute material non-
public information, companies’ insider trading policies should be updated to 
prohibit trading by insiders using their knowledge of cybersecurity incidents. 

In October 2018, the SEC also issued a report on a number of public companies 
that were victims of cyber-related frauds. The focus of this report was on whether 
these public companies might have failed to maintain sufficient systems of internal 
accounting controls to provide reasonable assurances that those cyber-related 
frauds were detected and prevented, as required by U.S. securities laws. In 
particular, the SEC found that the success of these frauds were often due to 
employee failures to understand and follow internal control requirements.

While the SEC decided not to pursue enforcement action against the affected 
companies, it reminded all public companies of their obligation to ensure that 
their employees have sufficient training to detect and prevent cyber-related fraud.

THE OTHER SIDE OF THE COIN

Raising capital by offering digital assets such as “coins” or “tokens”, which 
areoften referred to as initial coin offerings (ICOs), has been very popular in 
recent years, particularly in the technology industry and among retail investors. 
Attempts to regulate the offer and sale of digital assets using traditional 
securities laws have presented a significant challenge for regulators. During 
2018, the SEC published several important guidances and took a number of 

In February 2018, in light 
of a number of recent 
high-profile hacking 
incidents against public 
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significant enforcement actions in connection with digital assets and ICOs. 
Please see our article on the digital assets and ICOs titled “Cryptoassets in 2018: 
Prices down, enforcement up, institutional interest steady.”

HIGH TIMES FOR CANADIAN CANNABIS COMPANIES

The past year set many milestones for Canadian cannabis companies, which 
raised a significant amount of capital in the U.S. markets. Please see our articles 
on the cannabis industry captioned “Canadian cannabis companies conquer 
U.S. capital markets” and “Canada first G7 country to legalize retail cannabis.”
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One of the most significant trends in the mining industry in 2018 was 
the emergence of strategic investment transactions. Access to capital 
was a particular problem for junior exploration companies, as the 
capital markets were reluctant to take on exploration or development 
risk with their investments in the face of broader market uncertainty. 
At the same time, major mining companies were reviewing their 
mineral reserve/resource portfolios and project pipelines after 
almost a decade of fiscal restraint. This led to a number of strategic 
investment transactions involving major companies acquiring 
significant minority equity stakes (5% to 19.9%) in junior exploration 
companies. These transactions represent a win-win outcome for both 
parties as junior companies receive much-needed financing and major 
companies are positioned for future opportunities on potentially 
accretive projects. 

FACTORS FOR SUCCESSFUL STRATEGIC INVESTMENTS

The primary motivation of major companies for pursuing strategic investments 
is to gain exposure to a compelling project in a transaction that is less risky than 
an outright purchase. Essentially, the major gets a front row seat on additional 
exploration and development work with an opportunity to influence programs 
through technical co-operation. The toehold investment position can be 
advantageous for a follow-on acquisition transaction. 

From the junior company’s perspective, the benefit of a strategic investment is 
that it is able to raise additional capital, almost always at a premium to market, 
in a way that often helps its share price. The investment also adds credibility to 
the project and the management team by virtue of the junior’s ability to attract 
the support of a major company. Strategic investment transactions also provide 
technical and other resources to the junior company, which may not otherwise 
have been available to it. 

Strategic investment 
transactions create benefits 
for mining companies
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PRINCIPAL TERMS OF STRATEGIC INVESTMENTS 

The principal terms of strategic investment transactions are becoming more 
established and more uniform, and in many ways mirror elements of strategic 
investments in other sectors. Certain key attributes of these transactions from the 
perspectives of both the investor and the investee company are summarized below. 

Board representation

While sometimes investors eschew board representation to avoid conflicts for 
subsequent transactions, investors acquiring a significant equity position will 
more typically receive a right to nominate one or more directors to the board of 
the company. For more significant investments, agreements can specify multiple 
director nomination rights or express the nomination right as a percentage of 
the number of directors based on pro forma ownership. It is also common for 
investors to prescribe limits on the size of the board to maintain the agreed-
upon proportional representation at the board. 

The practice is mixed as between nominating a direct representative of the 
investor versus selecting an unrelated nominee who has a skillset that the 
investor believes is valuable on the company board. The latter approach can also 
mitigate against conflicts of interest that may arise for the board, but not always 
if the parties have different views as to the independence of a particular nominee. 

Technical committee

Since greater exposure to a particular project or projects is usually the principal 
driver of a strategic investment for the investor, it is no surprise that the concept 
of a technical committee for the exploration and development of the project 
is one of the most common requirements for strategic investments. Technical 
committees are usually advisory in nature, meaning that the company has 
ultimate decision-making authority on programs. The investor receives regular 
updates from the committee on planned programs and results, and may provide 
specialized expertise or proprietary exploration techniques. 

Through the technical committee, the investor can receive rights to project data 
that can enhance its understanding of the project beyond what is in the public 
disclosure record of the company. 

Anti-dilution protection

Anti-dilution protection for the investor is virtually universal in strategic 
investments. The terms addressing pre-emptive rights are typically very 
thorough, covering a number of different financing structures by which 
the investor will have a right to maintain its percentage shareholding in 
the company by electing to participate within a prescribed number of days. 
Adherence to market precedent in recent transactions has made these terms 
relatively balanced as between the company and the investor. 

An interesting feature of anti-dilution rights is top-up rights. These give the 
investor the right to maintain its percentage shareholding after the company 
completes dilutive share issuances that are often carved out of pre-emptive 
rights, such as share-based compensation awards or where shares are used by 
the company as currency to make acquisitions. In that situation, the investor 
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would have the right to top up its shareholding at the prevailing market price 
to the percentage it held prior to the dilutive event. This provision avoids 
inevitable friction between the parties that arises when negotiating exclusions 
from pre-emptive rights that can diminish their utility. Top-up rights, if 
included, are generally structured on a quarterly basis (or other infrequent 
basis) to avoid the administrative burden of multiple share issuances. 

Standstill restrictions

Standstill provisions, which limit the ability of the investor to acquire additional 
shares of the company in the open market or carry out a hostile takeover bid, are 
a key protective measure for the company in strategic investment transactions. 
Since the investor’s motivation is often to use the strategic investment as 
a potential stepping stone towards a full acquisition, it is important for the 
company to maintain as much control over a potential sale process as it can, 
thereby assuring its shareholders of a fair price in a subsequent acquisition 
transaction. It is also important to flag to other potential acquirers that the 
toehold investment will not preclude or disadvantage other interested parties. 
Standstill restrictions in strategic investments are often more onerous than 
those included in early stage confidentiality agreements. 

The form of standstill restrictions and the carve-outs from such provisions 
are generally customary market terms. However, the duration of the standstill 
provision can vary from deal to deal. To work optimally for both parties, the 
standstill provision should be in effect long enough for the company to expend 
the proceeds of the strategic investment and/or for the project to reach the next 
development milestone. The attainment of such milestones typically results 
in full public disclosure of all material facts relating to the project (often by 
triggering the requirement for a new technical report). This addresses any 
concerns about the investor having undisclosed material information on which 
to launch a takeover bid and about the company’s ability to level the playing 
field by ensuring all material information is in the public domain to properly 
market the project. 

Restrictions on disposition

Despite all the credibility that a strategic investment by a major company 
adds to a junior company, an unanticipated disposition by a key investor 
can have the opposite effect. As a result, strategic investments can involve 
restrictions on disposition on the part of the investor. A number of different 
types of restrictions may be used depending on the size of the investment and 
bargaining position of the company, such as (i) an advance notice requirement, 
(ii) a restriction from selling more than a prescribed portion of the investment 
in a prescribed period, or (iii) a right on the part of the company to place the 
shares to be sold with a friendly buyer to avoid having a block of shares hit the 
market price or land in the hands of an unwanted suitor. 

From the investor’s perspective, registration rights can be included to provide 
the investor with the right to participate as a selling shareholder in a prospectus 
offering or a registration of securities to facilitate a resale. These rights are 
seldom exercised but provide for optionality for the investor, which can justify 
accepting restrictions on disposition in the investment agreement. 
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Shareholder voting support

The degree to which the investor is required to agree to support management 
at shareholder meetings should be approached with caution. Junior companies 
often push for these terms as a takeover defence mechanism and to ensure that 
a significant shareholder will not use its voting power to thwart management 
or be used by other dissident shareholders to mount a campaign to thwart 
management. Generally speaking, major companies are reluctant to be activist 
shareholders due to reputational concerns, but parties should ensure that any 
shareholder support terms are reasonable and do not result in an effective 
controlling block that would adversely affect corporate governance practices and 
entrench the existing board and management. This is also something that can 
attract additional regulatory scrutiny, to ensure that the interests of minority 
shareholders are not adversely affected without a shareholder vote to approve 
the transaction. 

Future-oriented project rights

Perhaps some of the most customized aspects of strategic investments are the 
provisions (if any) addressing future rights relating to project development. 
Where included, these provisions can range from broad statements of intention 
(which can create issues around enforceability for both parties) to specific 
rights. Examples include the right to procure or provide project debt financing, 
the right to offtake from the project or rights to pursue a specific interest, such 
as a right of first offer or right of first refusal over the project. The key is to 
ensure that the rights are equally understood by both parties and that both have 
considered the long-term ramifications of these terms. These rights may be 
coupled with area of interest provisions to protect the company from having the 
investor acquire a land position in close proximity to the company’s project. 

CONCLUSION

Going into 2019 strategic investments should continue to be popular in the 
mining industry, which should be a positive development. After all, junior 
companies require access to capital to advance discoveries, and the easiest way 
for major companies to increase their resource base and project pipeline is 
through acquisitions of juniors. Strategic investments may stimulate both aspects 
of the mining industry, which in turn can invigorate overall mining markets. 
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Over the course of 2018, corporations and their boards of directors 
were increasingly asked to engage on a wider range of topics, 
both with shareholders as well as other key stakeholders. Strong 
financial performance is as important as ever, but there is a 
growing recognition that achieving long-term strategic success 
requires directors to devote more time to environmental, social and 
governance (ESG) issues and stakeholder communications.

ENVIRONMENTAL, SOCIAL AND GOVERNANCE ISSUES 

Corporate performance on ESG matters is receiving heightened attention. 
For example, in 2018, Institutional Shareholder Services began including 
an environmental and social quality score to its voting recommendation 
reports and Glass Lewis announced that it would integrate into its voting 
recommendation reports guidance on material ESG topics from the 
Sustainability Accounting Standards Board (SASB). However, the key  
areas of focus in Canada were climate change and diversity.

CLIMATE CHANGE

In April, the Canadian Securities Administrators issued CSA Staff Notice 
51-354 Report on Climate change-related Disclosure Project, containing its 
findings after a year-long review of issuer disclosure practices and investor 
needs. The CSA found that there is a broad consensus among those who make 
use of climate change information disclosed by companies that the quality, 
clarity, consistency and comparability of disclosure needs to improve. Issuers 
emphasized the importance of mandating disclosure only of information 
determined to be material under securities laws, while encouraging voluntary 

Corporate governance: 
More engagement
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disclosure of additional information on climate change matters, most of 
which they viewed as being non-material. Outside of Canada, the Task Force 
on Climate-related Financial Disclosures issued its first status report, noting 
the increasing support received for its original report since its release in June 
2017. In the UK, the Secretary of State issued draft regulations proposing to 
require public companies and large private companies to disclose information 
regarding their carbon emissions, energy consumption and energy efficiency 
actions – The Companies (Directors’ Report) and Limited Liability Partnerships 
(Energy and Carbon Report) Regulations 2018.

DIVERSITY

The representation of women on boards and in executive officer positions 
continued to be of interest to regulators, investors and the media. Our 
fourth comprehensive annual report highlights developments over the past 
year and noted continued incremental progress in 2018 (see our “Report: 
Diversity Disclosure Practices 2018 — Women in leadership roles at TSX-listed 
companies” on osler.com). Women now hold 16.4% of all board seats, over two-
thirds of companies have at least one woman director and one-third have two 
or more. A majority of issuers have adopted board diversity policies. However, 
there has been almost no growth in the average number of women executive 
officers and relatively few issuers adopt targets for the representation of 
women on the board or in executive officer positions. In our annual report, we 
also highlight best practices and identify diversity leaders.

In September, the CSA issued its Report on Fourth Staff Review of Disclosure 
regarding Women on Boards and in Executive Officer Positions. In the report, 
CSA staff stated that they had consulted with a variety of stakeholders to 
better understand their needs and perspectives and that the CSA is considering 
whether changes to the disclosure requirements or new or supplemental 
guidelines regarding corporate governance practices are warranted.

There is also a budding movement to focus on diversity characteristics other 
than gender. Amendments to the Canada Business Corporations Act (CBCA) 
approved in May, 2018 (but not yet in force) and proposed regulations 
under that Act would introduce a new diversity disclosure requirement 
applicable to all publicly traded CBCA companies, including venture issuers. 
Such companies would be required to provide disclosure regarding the 
representation on the board and in executive officer positions of “designated 
group members;” being women, visible minorities, Canadian indigenous people 
and disabled persons. 

STAKEHOLDER ENGAGEMENT

The strategic necessity of ongoing, meaningful stakeholder engagement efforts 
was underlined when the Federal Court of Appeal, in a unanimous decision, 
held that the federal government failed to adequately consider the concerns 
of some First Nations regarding the Trans Mountain expansion project. 
In today’s environment of rapid social media communications, failure to 
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companies have at least 

one female director

and one-third of 
companies have two or 
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engage effectively with stakeholders such as governments, regulators, affected 
communities, employees and the media can adversely impact the business 
and even threaten its viability. In September, the Chartered Professional 
Accountants of Canada released a Director Briefing Stakeholder Engagement, 
co-authored by Osler partner Andrew MacDougall and Josh Pekarsky 
of Longview Communications & Public Affairs, to help board members 
understand their role in overseeing a company’s constructive engagement  
with its stakeholders. 

NOTICE-AND-ACCESS

CBCA companies now have an opportunity to use notice-and-access for 
delivery of proxy materials to beneficial owners of their shares. Under notice-
and-access, shareholders receive a form of proxy or voting instruction form and 
a notice of meeting with details on how shareholders may access an electronic 
copy of the corporation’s annual financial statements and proxy circular. While 
corporations governed by other Canadian corporate statutes were already able 
to use notice-and-access to send materials to both their registered shareholders 
and their beneficial owners, CBCA companies could only apply for an 
exemption to use notice-and-access for sending materials to their registered 
shareholders. As a result of amendments to the CBCA which came into effect in 
May, it is now possible to apply for exemptive relief in order to use notice-and-
access to send such materials to beneficial owners as well.

SOLICITING DEALER ARRANGEMENTS

In April, the CSA issued CSA Staff Notice 61-303 and Request for Comment: 
Soliciting Dealer Arrangements requesting views on the use of soliciting dealer 
arrangements in proxy contests. A soliciting dealer arrangement involves 
a party engaging one or more registered investment dealers to solicit their 
clients to support a particular corporate action or transaction and that party 
agreeing to pay to the dealers a fee for each security successfully solicited. 
These arrangements have been used in a variety of transaction circumstances. 
However, their use in the course of a proxy contest has been subject to 
criticism by dissident shareholders (since invariably it is the issuer which 
engages the dealers). Some shareholders have expressed concerns about a lack 
of transparency regarding the use of such arrangements, potential conflicts of 
interest arising from the use of corporate funds for this purpose and the fact 
that dealers are paid only for favourable votes. 

OSFI CORPORATE GOVERNANCE GUIDELINE

In September, the Office of the Superintendent of Financial Institutions 
released the final version of its updated Corporate Governance Guideline 
applicable to federally incorporated financial institutions. The changes provide 
greater flexibility to meet the Corporate Governance Guideline, better articulate 
the respective roles of board and senior management and consolidate board 
requirements into one place. 

There is a growing 
recognition that achieving 
long-term strategic success 
requires directors to devote 
more time to environmental, 
social and governance (ESG) 
issues and stakeholder 
communications.
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While the focus on ESG and engagement increased in Canada over the year, 
there were few substantive changes to corporate governance requirements. 
However, the impending proclamation of the amendments to the CBCA 
and the finalization of the regulations thereunder, as well as potential CSA 
responses to consultations on climate change, diversity disclosure and 
soliciting dealer arrangements may well lead to substantial changes in 
regulatory requirements in 2019.

AUTHORS

Andrew MacDougall 
Partner, Corporate

amacdougall@osler.com 
416.862.4732

John Valley 
Partner, Corporate

jvalley@osler.com 
416.862.5671

50



 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

While 2018 may not have seen a significant uptick in “on the ground” 
securities and white-collar enforcement activity, it has included some 
momentous legislative and enforcement strategy changes on a number 
of fronts including anti-money laundering, deferred prosecution 
agreements, public bidding and capital markets enforcement. 

GOVERNMENT OF CANADA’S EXPANDED TOOLKIT TO ADDRESS 
CORPORATE WRONGDOING

In the fall of 2017, the Government of Canada held an extensive public 
consultation process to seek input on potential enhancements to the Integrity 
Regime and on a possible Canadian deferred prosecution agreement regime to 
improve Canada’s enforcement toolkit for combating corporate wrongdoing. In 
2018, Parliament introduced the legislation to bring about those enhancements.

Expansion of Integrity Regime

In March 2018, the Government of Canada announced that enhancements to 
the Integrity Regime will come into effect January 1, 2019. The Integrity Regime 
refers to the rules governing the eligibility of parties to contract with the 
Canadian federal government. Domestic and foreign companies that conduct 
material business with the federal government are required to meet certain 
ethical standards that are set out in a formal Ineligibility and Suspension Policy 
administered by Public Services and Procurement Canada (PSPC). 

Under the current policy, a party is automatically ineligible to enter into a 
contract or real property agreement with the federal government if that party 
has been convicted of a listed offence in the past three years. The list of offences 
is broad and includes fraud, money laundering, insider trading, foreign corrupt 
practices, falsification of documents, and specific offences under the Competition 

White-collar crime 
enforcement
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Act and Income Tax Act. In addition, PSPC has the discretion to make a finding 
of ineligibility in specific circumstances, such as when a party has been 
convicted of a foreign offence.

The Government of Canada has announced that the updated Integrity Regime is 
intended to:

• Introduce greater flexibility in debarment decisions precluding companies 
from bidding on public contracts;

• Increase the number of triggers that can lead to debarment, including 
additional federal offences, certain provincial offences, “foreign civil 
judgments for misconduct” and debarment decisions of provinces, foreign 
jurisdictions and international organizations;

• Explore alternative measures to further mitigate the risk of doing business 
with organized crime; and

• Expand the scope of business ethical concerns covered under the regime to 
include key areas such as combating human trafficking and the protection 
of labour rights and the environment. In addition, parties will be required 
to certify that they have taken reasonable steps to guard against the use of 
forced labour within their supply chain.

The revised Ineligibility and Suspension Policy has not yet been released (for 
more information, read our Osler Update entitled “Government of Canada 
announces significant expansion of Integrity Regime for federal contracting” 
on osler.com). A public consultation is being held to seek comments on the 
application of the proposed draft policy.

DPAs introduced for white-collar crime in Canada

On September 19, 2018, amendments to the Criminal Code of Canada came into 
force, establishing for the first time a deferred prosecution agreement (DPA) 
regime (referred to as “remediation agreements”) for corporate wrongdoing in 
Canada. DPAs are commonly used in the United States and the U.K. 

A DPA is an agreement entered into between a prosecutor and a company 
alleged to have engaged in financial wrongdoing. The agreement stays any 
proceedings against the organization with respect to offences subject to the 
agreement, while simultaneously establishing specified undertakings that 
the company must fulfil in order to avoid facing potential conviction. These 
undertakings can include fines, remediation measures and enhanced reporting 
requirements. They can also allow for independent third-party oversight of a 
company’s compliance techniques. Once the accused company has fulfilled the 
terms of the DPA, the charges will be dropped.

The key features of the new regime include the following:

• Remediation agreements are only available for economic offences such as 
bribery or fraud. They are not available for crimes that result in death or 
bodily injury, crimes committed at the direction of or in association with 
a criminal organization or terrorist group, or for conduct that violates the 
Competition Act.

In the past year, legislators, 
regulators and prosecutors 
focused their attention on 
improving deterrence and 
enforcement in the  
white-collar context.  
Steps were taken towards 
enhancing Canada’s federal 
public bidding regime, 
strengthening anti-money 
laundering regulation and 
providing prosecutors with 
new enforcement tools.
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• In order for the prosecutor to enter into negotiations for a remediation 
agreement, there must be a reasonable prospect of conviction with respect to 
the offence; the agreement must be in the public interest and appropriate in 
the circumstances; and the Attorney General must consent to negotiation of 
the agreement.

• Prosecutors will consider a number of factors when deciding whether to 
negotiate a remediation agreement, including: the circumstances in which 
the offence was brought to the attention of authorities; the nature and 
gravity of the offence; the involvement of senior officers of the organization; 
any disciplinary action taken in connection with the alleged wrongdoing; 
reparations and remediation undertaken; any previous offences; and co-
operation with enforcement authorities.

NO REMEDIATION AGREEMENT FOR SNC-LAVALIN

The introduction of remediation agreements was welcomed by many. However, 
early indications are that their use may be circumscribed. On October 10, 2018, 
SNC-Lavalin Group Inc. (SNC Lavalin) issued a press release advising that the 
Director of the Public Prosecution Service of Canada (DPPSC) would not be inviting 
SNC-Lavalin to negotiate a remediation agreement in order to resolve charges 
relating to alleged fraud and corruption perpetrated by the company in Libya.

In February 2015, SNC-Lavalin and two of its subsidiaries were charged with 
fraud and corruption under the Criminal Code and the Corruption of Foreign 
Public Officials Act following an RCMP investigation. It is alleged that a former 
SNC-Lavalin executive paid more than $160 million in bribes to the son of 
former Libyan leader Moammar Gadhafi in exchange for engineering contracts. 
Separately, SNC-Lavalin has also faced corruption allegations relating to 
business activities in other jurisdictions including Bangladesh and Canada.

Prior to the introduction of the DPA regime, SNC-Lavalin had been a staunch 
advocate of its establishment in Canada – as were the majority of corporations 
that took part in the public consultations. SNC-Lavalin’s recent press release 
emphasizes that it has developed a “world-class” ethics and compliance 
framework, undertaken various measures to establish a culture of compliance, 
and fully co-operated with regulatory and governmental authorities, all of which 
are factors to be considered by the DPPSC in determining whether to negotiate 
a remediation agreement. Now that the DPPSC has denied SNC-Lavalin the 
ability to resolve the allegations by way of a remediation agreement, it appears 
the case will proceed through the courts.

Amendments to anti-money laundering laws

In June 2018, the Canadian Department of Finance published wide-ranging 
draft amendments to regulations made under the Proceeds of Crime (Money 
Laundering) and Terrorist Financing Act 2018 (PCMLTFA) which would affect 
financial and non-financial entities that provide access to Canada’s financial 
system, including the following:
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• Dealers in virtual currency: Dealers in virtual currency (as defined in the 
legislation) that offer services to Canadian clients will generally be considered 
domestic money service businesses (MSBs) or foreign MSBs.

• Foreign money services businesses: Foreign MSBs will be required to 
register with the Financial Transactions and Reports Analysis Centre of 
Canada (FINTRAC) and be subject to the same compliance requirements as 
domestic MSBs, with slightly less onerous recordkeeping requirements.

• Reporting deadline for suspicious transactions: Reporting entities will be 
required to file a suspicious transaction report within three days after taking 
measures to establish if there are reasonable grounds to conclude a particular 
transaction is related to an offence under the legislation.

• Prepaid payment products: Prepaid credit cards and similar open-loop 
prepaid payment products must be treated as bank accounts.

• Use of technologies: The risk assessment criteria currently prescribed will 
be clarified to provide that risks associated with the use of new technologies 
prior to their launch must be considered in the assessment of products and 
delivery channels.

• Customer due diligence: Reporting entities will have flexibility when 
conducting customer due diligence, and new or enhanced customer due 
diligence requirements will be introduced.

• Clarification of existing requirements: Clarifications are provided with 
respect to: (i) transactions over $10,000 and the 24-hour rule (in which two 
or more cash amounts of less than $10,000 that total $10,000 or more are 
received from the same individual or entity within 24 hours); (ii) sources 
of wealth of politically exposed persons; (iii) wire transfer records; (iv) 
registration renewals by MSBs; (v) managing general agents; (vi) dealings in 
precious metals and stones; and (vii) accountants.

The final version of the amendments was expected to be published in the fall of 
2018, with implementation in the fall of 2019; however, the final version was not 
published and the timeline for publication and implementation is now less clear.

In addition, in November 2018, the House of Commons Standing Committee 
on Finance published a report with the results of its five-year review of the 
PCMLTFA, which commenced in February 2018. The Standing Committee made 
32 recommendations to the federal government, including: adoption of a pan-
Canada beneficial ownership registry; inclusion of legal professionals, mortgage 
insurers, land registry and title insurance companies and cryptoasset exchanges 
in the AML/ATF regime; numerous recommendations relating to information 
sharing and co-operation among levels of government and regulatory agencies; 
amendments to the Criminal Code (Canada) and federal privacy laws to better 
facilitate money laundering investigations and prosecutions; and various other 
recommendations which would bring Canada’s regime into closer alignment 
with international best practices. It remains to be seen whether the federal 
government will finalize and adopt the current amendments, or publish revised 
draft amendments which reflect some of the recommendations made by the 
Standing Committee. 

It remains to be seen 
whether the federal 
government will finalize  
and adopt the current 
amendments, or publish 
revised draft amendments 
which reflect some of the 
recommendations made by 
the Standing Committee.
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DEVELOPMENTS IN CAPITAL MARKETS REGULATORY ENFORCEMENT

In 2018, the Canadian Securities Administrators (CSA) released its Enforcement 
Report which contains enforcement statistics for the 2017 calendar year. The 
data in this report, when compared to 2016 data, shows that CSA member 
enforcement efforts largely stagnated in 2017. In particular:

• CSA members concluded 111 total enforcement matters involving 259 
respondents in 2017 – similar to 109 enforcement matters involving 262 
respondents in 2016. 

• CSA members imposed approximately $65 million in monetary penalties 
in 2017, an increase of $3 million when compared to $62 million in 2016. 
However, in 2017, CSA members secured only around $68 million in 
restitution for harmed investors, as compared to $349 million in 2016. 
(The disgorgement spike in 2016 was largely attributable to four no-contest 
settlements entered into by the Ontario Securities Commission (OSC)). 

• CSA members commenced more proceedings in 2017 (66) than they did  
in 2016 (56). 

• Prosecutors in CSA member jurisdictions commenced two fewer finance-
related cases under the Criminal Code in 2017 (8) than in 2016 (10). The 
number of individuals convicted of finance-related criminal offences also 
decreased, dropping from 13 in 2016 to 10 in 2017. However, the number of 
individuals sentenced to prison terms for violations of provincial securities 
legislation increased from 15 in 2016 to 17 in 2017. 

In 2018, several cases and settlements showed that regulators have been 
pursuing aggressive enforcement orders and increasingly large sanctions. These 
cases provide useful insight into the scope of regulators’ enforcement powers.

1. North American Financial Group Inc.: The Ontario Divisional Court upheld 
the decision of an OSC Panel to levy substantial monetary sanctions against 
North American Financial Group Inc. and a number of related individuals 
in connection with a fraudulent investment scheme. Notably, the Divisional 
Court held that disgorgement amounts should be based on the amount of 
money lost by investors, rather than the amount received by the perpetrators 
of the improper investment scheme. The sanctions included administrative 
penalties of $600,000 each for a total of $1.8 million, as well as an order for 
disgorgement of over $3 million. 

2. Finkelstein: The Ontario Court of Appeal upheld an OSC Panel’s finding 
of insider trading and tipping with respect to one “downstream” tippee and 
reinstated the OSC Panel’s finding of liability against another downstream 
tippee. The Court of Appeal emphasized that deference is owed to securities 
commissions on appeal. It was reasonable for the OSC Panel to identify 
certain factors or “groups of circumstantial evidence” supporting inferences 
that a tippee knew or ought to have known that information he received 
came from an “insider.” The Court of Appeal upheld the OSC’s sanctions 
against one respondent, which included $450,000 in administrative 
penalties, and reinstated the OSC’s sanctions against the other respondent, 
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which included $200,000 in administrative penalties. This decision further 
demonstrates that tippees well downstream in a tipping chain can be held 
liable for insider trading and tipping notwithstanding a lack of subjective 
knowledge about the origins of that information.

3. Sino-Forest: A year after issuing its ruling on the merits of one of the 
“largest corporate frauds in Canadian history,” an OSC Panel handed down its 
decision on punishments and sanctions for the former management team of 
Sino-Forest Corporation. The OSC announced millions of dollars in penalties 
against the former executives, together with various other penalties that 
include lifetime bans from participating in the Canadian capital markets. 
In its decision, the OSC Panel imposed some of the most severe penalties it 
has ever ordered, including over $11 million in administrative penalties and 
disgorgement of over $64 million. 

4. Cohodes: The Alberta Securities Commission (ASC) set a high threshold 
for granting enforcement orders against individuals who make misleading 
statements about issuers in public or on social media. ASC Staff sought to 
temporarily ban trader Mark Cohodes from trading in shares of Badger 
Daylighting Ltd., an oilfield waste removal company. ASC Staff alleged 
that Cohodes took a short position in Badger and then subsequently made 
numerous public comments criticizing Badger in attempts to artificially 
lower the share price. Of particular concern to ASC Staff was Cohodes’ June 
2018 Twitter post in which he alleged that Badger was illegally dumping 
toxic waste. The ASC dismissed ASC Staff’s application, in part, because the 
ASC was not convinced that Cohodes’ public statements could influence a 
reasonable person’s investment decisions about an issuer of Badger’s size. 

5. Forget: In a decision that brings further clarity to the scope of the market 
manipulation offence under section 195.2 of the Québec Securities Act, the 
Québec Court of Appeal upheld the acquittal of the respondent founder 
and CEO of Les Technologies Clémex. The respondent was charged by the 
Autorité des marchés financiers (AMF) in connection with trades he made 
in Clémex shortly before that company announced a private placement. 
The Court of Appeal ruled that a dishonest act and a dishonest intent are 
constituent elements of market manipulation. The Court of Appeal reasoned 
that if dishonesty was not required for a finding of market manipulation, 
many market transactions would be unlawful simply because those 
transactions impacted the price of a security. The AMF’s failure to prove 
that the respondent had subjective knowledge that he was committing a 
dishonest act was determinative of the appeal. 

THE STATUS OF TOOLS: WHISTLEBLOWER PROGRAMS AND NO-CONTEST 
SETTLEMENT AGREEMENTS

On May 4, 2018, the ASC announced that it had added provision for no-contest 
settlements to its Credit For Exemplary Cooperation in Enforcement Matters 
Policy (ASC Policy 15-601). The ASC now has discretion to enter into no-contest 
settlements (settlements that do not require an admission of wrongdoing) 
with respondents in certain circumstances, including when (i) conduct is self-
reported; (ii) respondents co-operate with regulators; and (iii) respondents take 
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financial responsibility for their actions. No-contest settlements will not be 
available to respondents who have engaged in abusive or fraudulent conduct. 
The ASC’s addition of this enforcement tool brings it into line with other 
jurisdictions, including Ontario. 

To date, there have been no payments made under the whistleblower program 
introduced by the OSC in 2016. According to a recent update published by the 
OSC, as at the end of June 2018: (i) the program had generated approximately 
200 tips; (ii) 45 tips were under review; (iii) 19 tips were referred to the OSC’s 
Enforcement Branch; (iv) seven tips were associated with active investigations; 
and (v) the OSC was in the process of sharing 68 tips with OSC operating 
branches other than Enforcement or other regulators for further action.

Other provinces such as Alberta and Québec have introduced variants of 
Ontario’s whistleblower program, absent the “bounty.” 

IIROC GAINING INCREASED ENFORCEMENT POWERS

The Investment Industry Regulatory Organization of Canada (IIROC) – the 
national self-regulatory organization that oversees all investment dealers 
and trading activity on debt and equity marketplaces in Canada – has gained 
expanded enforcement powers in seven provinces over the course of 2017  
and 2018 (for more information, read our Osler blog posts entitled “IIROC’s 
enforcement authority gets a stronger legal backbone” and “IIROC continues to 
obtain expanded national enforcement powers” on osler.com). 

IIROC has historically relied on its contractual authority to enforce its rules, 
without the heft of legislative backing. After many years of IIROC advocating 
for legislative support, Alberta, Québec and Nova Scotia have enacted legislation 
to provide IIROC with a “full enforcement toolkit.” This legislation includes 
the ability to enforce fine collection, the authority to collect and present 
evidence during investigations and at disciplinary hearings, and protection 
from malicious lawsuits. Manitoba and PEI, by contrast, have provided IIROC 
with “partial enforcement toolkits” which generally include two of the three 
aspects of the full toolkit. IIROC has also obtained the authority to collect fines 
through the courts in Alberta, British Columbia, Ontario and Québec. These 
legislative enhancements potentially change the character of the self-regulator’s 
enforcement capabilities.

FEDERAL PROSECUTORS STAY CHARGES IN HIGH-PROFILE MONEY-
LAUNDERING CASE

In November 2018, federal prosecutors announced that they were staying the 
charges laid in a highly publicized British Columbia money-laundering case. 
The case arose out of a 2015 RCMP investigation, titled Project E-Pirate, into an 
organized crime group which officials believed had set up a scheme to launder 
hundreds of millions of dollars through British Columbia casinos. In 2017, the 
RCMP charged Silver International Investments Ltd. and its two principals, 
Caixuan Qin and Jain Jun Zhu, with several offences including laundering the 
proceeds of crime and failing to register a money services business. However, 
on November 27, 2018, the RCMP announced that it had made a joint decision 

The Investment Industry 
Regulatory Organization 
of Canada (IIROC) has 
gained expanded 
enforcement powers in 
seven provinces over the 
course of 2017 and 2018.
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with the DPPSC to stay the charges. Though prosecutors have yet to detail their 
reasons for doing so, on its face the decision hints at the substantial challenges 
that Canadian prosecutors face in prosecuting large-scale white-collar crime cases. 

CONCLUSION

In the past year, legislators, regulators and prosecutors focused their attention 
on improving deterrence and enforcement in the white-collar context. Steps 
were taken towards enhancing Canada’s federal public bidding regime, 
strengthening anti-money laundering regulation and providing prosecutors 
with new enforcement tools.

It remains to be seen whether the legislative and enforcement strategy changes 
that occurred in 2018 will result in significant improvements in capital markets 
and white-collar enforcement. What is clear from a review of white-collar 
enforcement in 2018 is that authorities are conscious of the prevalence and ever-
changing nature of white-collar crime and are making concerted efforts to try  
to keep up. 
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The use and integration of technology into business and everyday 
life further accelerated in 2018. Both the public and private sectors 
in Canada have increasingly focused on and invested in technology 
as a way to improve efficiency and transform their businesses, 
particularly in the cities of Toronto, Montréal and Vancouver.  
The trends we covered in 2017 have continued (read our 2017 
Legal Year in Review article “Blockchain and smart contracts, cloud 
computing and agile developments” on osler.com). Although the 
sky-high valuations of cryptocurrency have subsided, activity in 
technological and financing applications of blockchain remains high. 

Technologies such as artificial intelligence (AI), blockchain and other 
distributed ledger technologies, 3D printing, and smart devices connected to 
the internet of things (IoT), are having a heightened impact on traditional 
mainstream industries and are starting to converge. Advances in areas such as 
autonomous vehicles, smart cities, automated finance and investment, health 
care management and genomics all draw on one or more of these technologies, 
each of which raises novel and unique regulatory, contracting and ethical 
implications. The result is an extraordinarily complex and rich field for the 
knowledgeable legal practitioner. 

Change in the payments sector is also accelerating, with alternative payment 
methods and new entrants (such as Stack, Ali Pay, etc.) finding their way into 
the market. In addition, activities in the payments sector relating to the end-
to-end modernization of the Canadian payments infrastructure have begun in 
earnest. This modernization project, which may well be the most ambitious 
of its kind ever initiated worldwide, will have a significant impact on all 
participants in the payments ecosystem for years to come. 

We discuss two of the most significant areas of development in 2018 below.

Technology highlights from 2018: 
Growth in artificial intelligence 
and modernization of the 
payments system
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GROWING USE OF ARTIFICIAL INTELLIGENCE PRESENTS LEGAL AND 
ETHICAL CHALLENGES

Of all the technological advances over the past year, AI stands out. We have 
seen numerous examples of suppliers and users commencing the rollout of AI 
applications for a wide variety of uses over the past year. 

AI refers to the ability of computers to replicate elements of human intelligence 
and behaviour. For example, in machine learning, a sub-category of AI, algorithms 
and mathematical models are developed to enable computers to learn and 
progressively improve performance, as well as make predictions or decisions 
based on the data available to them without requiring explicit programming of 
each task. An extension of machine learning, known as “deep learning,” structures 
algorithms in layers to create an artificial neural network that can learn and 
make decisions on its own based on extensive data sets. As AI capabilities such as 
deep learning continue to evolve, fascinating new legal and ethical issues present 
themselves for users, technology lawyers and policy-makers. 

Examples include:

• Intellectual property: The ownership of intellectual property in machine-
generated algorithms is not entirely clear and needs to be managed carefully. 
The legislation supporting intellectual property was not written and has not 
been adapted to deal with machine-generated objects. There is no “author,” as 
this concept is understood in copyright law and no “inventor,” as this concept 
is understood in patent law. Legislators and courts are starting to grapple with 
these issues but the law is currently not settled.

• Data rights: Typically, customers of services and software view their data as 
a valuable asset. Consequently, agreements generally provide that property 
derived from or based on that data will “belong” to the customer. Machine 
learning generates its own data and conclusions from data. It is a point of 
significant discussion in current negotiations as to how to allocate ownership 
and licence rights for such data among the parties. 

• Privacy: Compliance with privacy laws also requires careful consideration in 
the context of machine learning data use and derived algorithms. Canadian 
law uses consent-based privacy regulation. The heart of that regime is based 
on providing individuals with knowledge regarding the purpose of collection 
and use of their personal information. As AI increases in complexity, purpose 
and use can become increasingly opaque.

So far in Canada, no legislation regulates AI directly. This poses challenges as 
users and advisers, including lawyers, determine how to comply with or apply 
a regulatory framework that was established without considering AI (or other 
new technologies) and often before any such technologies existed. There is also a 
perceived risk that AI will cause labour disruption as automation displaces workers.

In 2018, the federal government began to lay the groundwork for policies that 
will govern AI into the future. These include the following:

• National data strategy: The Minister of Innovation, Science and Economic 
Development launched a national consultation on digital and data 
transformation to better understand how Canada can drive innovation, 
prepare Canadians for the future of work, and ensure that Canadians can have 
trust and confidence in how their data is used. This consultation will include 
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technologies, 3D  
printing, and smart devices 
connected to the internet 
of things (“IoT”), are 
increasingly impacting 
traditional mainstream 
industries, and are  
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a consideration of new issues presented by new and emerging AI capabilities. 

• Copyright review: As part of its review of the Copyright Act, the Minister of 
Innovation, Science and Economic Development is considering submissions 
regarding a new exception that would allow for unlicensed use of lawfully 
acquired works in connection with machine learning and other AI techniques 
that involve information analysis.

• PIPEDA: There is increased discussion of the need to enable responsible use 
of personal information that is not reliant on informed consent.

• Transparency: The Government of Canada has published a draft Directive on 
Automated Decision-Making that addresses, among other issues, principles to 
ensure transparency and accountability in connection with the government’s 
use of AI. 

• Governance: Canada hosted the G7 Multi-stakeholder Conference on AI. The 
discussion focused on how to enable environments that foster societal trust 
and the responsible adoption of AI, while building upon a common vision of 
human-centric AI.

These initiatives represent the first steps in what will ultimately be a concerted, 
multi-year effort to wrestle these and other legal and ethical issues to ground. 
Achieving an appropriately balanced regulatory framework that will effectively 
promote the growth of AI within Canada and address the novel legal and 
ethical risks and issues that AI presents will not be quick or easy. In the 
meantime, in the absence of AI-specific regulatory or legislative oversight, 
it is especially important that the allocation of the risks and responsibilities 
associated with the issues presented by AI are addressed by parties contractually. 

On the international front, standards are emerging that will assist with 
the proliferation and adoption of AI. This year, the recently formed joint 
committee of the IEC and ISO (the ISO/IEC JTC 1/SC 42), tasked with 
carrying out standardization activities for AI, held its inaugural meeting. It 
established priorities that include: (1) establishing foundational standards 
that provide for a framework and common vocabulary for AI; (2) addressing 
trustworthiness issues such as reliability, accuracy, safety, security and privacy; 
and (3) identifying specific AI application domains (e.g., social networks and 
embedded systems) and the context of their use (e.g., FinTech, healthcare, etc.), 
which SC 42 will take into account when developing AI standards.

Heading into 2019, we expect to see the pace of introduction of AI into our 
clients’ businesses to accelerate and continue to present new legal challenges.

PAYMENTS SYSTEM MODERNIZATION IS UNDERWAY

Introduction of new systems

In late 2017, Payments Canada, the federally delegated organization responsible 
for the clearing and settlement infrastructure, processes and rules essential to 
payment transactions, issued its in-depth view of the target end state for 
payment system modernization in Canada, including the infrastructure, rules 
and standards that will apply. The target end state described by Payments 
Canada addresses core systems and their fundamental support structures, such 
as risk and regulatory requirements, access and settlement models and 
technology platforms. 
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Payments Canada’s goal is to modernize the Canadian payments systems to 
enable fast, secure, flexible, data-rich payment and settlement capability. The 
target state described by Payments Canada focuses on three new systems, which 
will operate under an enhanced risk, regulatory and rules framework that 
appropriately balances the need for safety and soundness with accessibility to 
spur innovation:

Lynx: Lynx will replace the current Large Value Transfer System. Lynx is a 
high-value payment system that facilitates secure, real-time payments with 
transaction finality and supports settlement of other payment networks and 
financial market infrastructures. 

Retail clearing with enhanced batch payments (or SOE): A new system will 
replace the existing Automated Clearing Settlement System and U.S. Bulk 
Exchange. The new system will clear retail batch payments and will also enable 
faster and more convenient automated funds transfers – a payment type 
typically associated with payroll and bill payments.

Real-time rail: This new, always-on payments infrastructure will support 
immediate payments. The real-time rail will enable fast, convenient payments 
and funds transfers and will be a platform for future innovation, where 
participants in the payment system can connect and develop new ways for 
Canadians to pay for goods and services and transfer money.

A consultation on Payment Canada’s proposed target state was completed in the 
first part of 2018.

The payment system modernization initiative is extraordinarily complex. 
Fundamental to each system is the introduction of the ISO 20022 payment 
messaging standard, which enables the flow of more data with payments. In 
addition to the need to replace legacy systems to meet the ISO 20022 messaging 
standard, systems will need to be designed to meet new payment rules and 
regulatory standards, not just within Canada but internationally. New issues and 
challenges that this initiative will present include, for example:

Technology projects required for payments modernization have actively 
commenced with many of our clients in 2018. While the ISO 20022 messaging 
standard is a known requirement, many of the future state requirements for 
modernized payments systems are in flux, and will continue to be developed in 
the years to come. Payments ecosystem participants will need to adopt an 
approach to modernization that will be capable of adapting in real time as these 
requirements evolve.

The payments infrastructure and ecosystem involves large numbers of 
participants and numerous systems within each participant – this poses 
significant data and systems integration challenges for every participant.

Transition from the current state payments systems to the future modernized 
state will be complex and risky. Payments ecosystem participants will be 
modernizing at different times, and, as noted, requirements will be evolving in 
parallel. Managing operational risk in such mission critical systems as part of 
the modernization journey will be a very difficult task.

A key element of the target future state will be the ability to send data-rich 
payments. Within the real-time rail in particular, ecosystem participants will 
have opportunities to develop overlay capabilities that leverage this new 
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data-rich functionality. This new world of data-rich payments will present novel 
privacy issues. As we move into a world with multiple ecosystem participants, 
many of which may have shared accountability for the data that is involved, 
issues will increasingly arise relating to consent, fraud and data security (among 
others) that the underlying framework of PIPEDA may not be well equipped to 
address. 

Project Jasper 

This fall, Payments Canada, in collaboration with the Bank of Canada, TMX 
Group, Accenture and R3 published its findings from the third phase of Project 
Jasper. Project Jasper is a collaborative research initiative to experiment with an 
integrated securities and payment settlement platform based on distributed 
ledger technology (DLT). The conclusions were that DLT is capable of use in 
payment and securities settlement systems, though the project scope was not 
sufficiently broad to determine whether significant cost savings or efficiencies 
could be achieved.

We expect that activity in the payments area and payments modernization will 
continue to expand and grow in significance and complexity into 2019 and beyond.
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Major data breaches the world over have caught the attention of 
boards of directors. Boards are becoming increasingly seized with 
these issues and starting to ask more scrutinizing questions of 
senior management about the privacy and security posture of their 
organizations. Regulators have been fortified in their data protection 
mission and, together with consumer protection, competition and 
human rights regulators, are increasingly co-ordinating their efforts 
to combat global internet giants and the privacy risks posed by 
new and emerging business models. Parliamentarians are likewise 
concerned about the efficacy of Canada’s laws in responding 
to growing cyber risks that are threatening privacy, critical 
infrastructure and democracy itself. Committee after committee, 
report after report, and recommendation after recommendation 
have called for Canada’s privacy laws to be strengthened and the 
Federal Privacy Commissioner to be granted more powers and 
resources. And consumers and citizens are becoming increasingly 
irate with media reports about what is being done with their 
personal data behind the scenes. They are starting to push back by 
signing petitions, lodging complaints and voting with their feet. 

Privacy and security stakes shot up for everyone in 2018, across sectors, 
industries and jurisdictions, with data breaches, EU’s GDPR and digital ethics 
taking centre stage.

NEW MANDATORY BREACH NOTIFICATION REGIME IS NOW IN FORCE

After years in the making, the coming into force of a new mandatory breach 
notification regime under PIPEDA, Canada’s federal private sector privacy law 
and accompanying regulations, occurred in November 2018.  

Privacy stakes higher than 
ever in 2018 for regulators, 
businesses and citizens
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These changes introduced legal obligations for companies to report data 
breaches above a certain threshold to the Privacy Commissioner. To help 
mitigate any further risk of harm, reports must also be made to affected 
individuals and to relevant organizations like law enforcement and credit 
monitoring companies. Companies must now also keep records of all privacy 
breaches, regardless of materiality, and must be ready to produce such records 
anytime the regulator comes knocking. 

In support of these new requirements, PIPEDA was further amended to 
introduce potentially hefty fines in cases of non-compliance. Material fines 
and penalties should be a major incentive for corporations to prioritize the 
company’s breach incident readiness and response plan – something Osler has 
helped many businesses develop and/or strengthen throughout this past year. 

THE EU’S GENERAL DATA PROTECTION REGULATION HAS  
GLOBAL IMPACT

No privacy review of 2018 would be complete without mentioning the coming 
into force of the European Union’s (EU) General Data Protection Regulation 
(GDPR) in May of this year. The GDPR has had an overwhelming impact all over 
the world, well beyond the EU’s borders. Many global companies have had to 
“up their privacy game” to meet the more stringent EU requirements and have 
done so across all their related companies and subsidiaries around the world for 
purposes of standardization and consistency. Even Canadian companies with 
no establishments in the EU have had to comply with GDPR requirements to 
the extent they are caught by the extended reach of its extraterritorial scope 
provisions. Specifically, the GDPR applies where companies offer goods or 
services to EU data subjects, or monitor their behaviour in the EU, including 
through online behavioural advertising. 

Moreover, legislators around the world, including in Canada, have had to re-
examine the state of their privacy and national security laws if they wish to 
obtain (or in Canada’s case, preserve) their adequacy status under the GDPR. 
Preservation of adequacy status is important in order to continue transferring 
personal data with relative ease across the Atlantic as part of Canada’s 
commercial trade with Europe. 

U.S. STATE LAWS COULD MOTIVATE FEDERAL INITIATIVES

The situation south of the border has likewise seen some interesting twists and 
turns this year. After years, if not decades, of “all talk no action,” lawmakers 
hastily adopted the California Consumer Privacy Act (CCPA) in a strategic and 
last-ditch effort to stave off what would have been an even stricter privacy 
regime slated for a state-wide ballot initiative. 

Signed into law on September 23, 2018, the CCPA is expected to come into force 
on July 1, 2020, pending substantive changes that have yet to be considered 
in the New Year. Although it is still a moving target, the CCPA is having the 
indirect effect of leveraging a strong lobby for the adoption of a U.S. federal 
privacy law. Such a measure is viewed as a way of curbing the appetite of many 
individual states to follow in California’s footsteps with their own laws – which 
risks creating a tapestry of inconsistent standards across the U.S. and wreaking 
havoc for businesses. 

Privacy and security 
stakes shot up for 
everyone in 2018, across 
sectors, industries and 
jurisdictions, with data 
breaches, EU’s GDPR 
and digital ethics taking 
centre stage.

65



 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

It is telling that the CEO of Apple, Senior VP of Google and Global CPO of 
Facebook, when asked at the 40th International Data Protection and Privacy 
Commissioners’ Conference in October of this year whether they would support 
the adoption of a U.S. federal privacy law, all responded with a resounding and 
unequivocal “yes.” 

DIGITAL ETHICS GAINS RESONANCE WITH ADVENT OF  
ARTIFICIAL INTELLIGENCE

The entire theme of this year’s 40th International Data Protection and Privacy 
Commissioners’ Conference was digital ethics. Regulators around the world 
are beginning to explore ways of supplementing privacy laws with ethical 
governance frameworks to address the broader societal and moral questions 
arising from the use of artificial intelligence (AI) and machine learning. 
International data protection authorities unanimously adopted a Declaration 
on Ethics and Data Protection in Artificial Intelligence. The Declaration is 
comprised of a series of governing principles including fairness, algorithmic 
transparency, non-discrimination, demonstrable governance processes, the need 
for independent ethics committees and an overall ethics by design approach – 
all of which businesses can expect to hear more about in the course of future 
regulatory action.

Although this may sound like remote Brussels talk, it is particularly germane 
for Canada as it positions itself strategically to become a world leader in AI and 
machine learning. At the time of writing, the Canadian government had just 
announced significant new investments in AI in the form of major funding for 
six companies engaged in AI development. 

CONCLUSION

A number of regulatory initiatives took effect in 2018. At the same time, the 
accelerated pace of technological innovation, including AI, raises new and 
complex privacy risks. Major initiatives like Toronto’s Sidewalk Labs, the “race” 
for road-safe connected and automated vehicles, and our continuing competitive 
edge in the area of personalized pharmaceuticals all stand to deliver tremendous 
social and economic benefits to Canadians, so long as we can address the 
privacy risks and ethical concerns they give rise to and build in the protections 
needed to ensure their respectful and responsible deployment. 
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Law enforcement authorities in Canada have always had 
broad search and seizure powers to obtain records located in 
Canada that are relevant to an ongoing criminal or white-collar 
investigation. In 2004, law enforcement authorities acquired yet 
another powerful investigative tool when Parliament adopted 
amendments to the Criminal Code. This new tool allows the 
Crown to seek an order from the court that compels a third-
party custodian of data or records to produce information that 
is relevant to an ongoing investigation.1 In recent years, law 
enforcement authorities have sought to test whether they can 
invoke these relatively new powers to compel the production and 
disclosure of private email communications, messages and other 
information that is held outside Canada in the cloud or on foreign-
based data services.2 This year, these efforts met with notable 
success in Attorney-General (B.C.) v. Brecknell (Brecknell), a decision 
of the B.C. Court of Appeal with potentially serious implications 
for foreign companies that have a “virtual presence” in Canada.

1 On March 29, 2004, Parliament passed Bill C-13 to amend certain offences and to grant new investigative pow-

ers to combat capital markets fraud and other crimes. See Bill C-13, An Act to Amend the Criminal Code (capital 

markets fraud and evidence-gathering), 3rd Sess., 37th Parl. Section. 487.014 of the Criminal Code was amended by 

s. 7 of Bill C-13 (SC 2004 c. 3). This section came into force by proclamation on September 15, 2004. 

2 The current language of the provision of the Criminal Code that provides for the issuance of a production order 

reads as follows: “487.014 (1) Subject to sections 487.015 to 487.018 [which target specific types of information], 

on ex parte application made by a peace officer or public officer, a justice or judge may order a person to produce 

a document that is a copy of a document that is in their possession or control when they receive the order, or to 

prepare and produce a document containing data that is in their possession or control at that time.”

Cross-border investigations: 
B.C. Court affirms broad power 
to issue legal process against 
foreign companies
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THE SIGNIFICANCE OF THE BRECKNELL CASE 

Before Brecknell, decisions in criminal and white-collar cases were mixed as 
to whether production orders could be obtained against foreign companies 
that host data of Canadians on servers outside Canada. Some courts refused to 
grant such orders, taking the view that the court’s compulsive powers under 
the Criminal Code do not extend outside Canada. In other instances, courts 
granted such orders on the basis that a foreign company that contracts with 
users in Canada and that hosts the private data of Canadians must be subject 
to the jurisdiction of the Canadian courts. 

In Brecknell, which was released in January 2018, the B.C. Court of Appeal 
issued the first appellate decision in Canada that considered the territorial and 
international scope of the Court’s production order powers under the Criminal 
Code. In Brecknell, the Court unanimously held that a British Columbia court 
has jurisdiction to issue a production order against a foreign company that has 
a “virtual presence” in British Columbia (i.e., the company contracts with users 
in Canada over the internet, even if it has no physical presence or subsidiary 
in Canada). On its face, the Court’s decision represents a broad assertion of 
judicial authority over foreign-based companies that hold or possess data or 
information relating to Canadians. 

The Brecknell case raises a host of constitutional, international law and 
privacy questions that likely have to await a future case to resolve. But in 
the immediate future, the Court’s decision in Brecknell signals that foreign 
companies that hold data relating to Canadians may now be exposed to legal 
process issued by Canadian courts. 

The basis for the exercise of jurisdiction under Canadian law

Under Canadian law, a court may generally exercise personal jurisdiction over 
a foreign defendant if there is a “real and substantial connection” between the 
defendant, Canada and the conduct or activity in question. On that basis, the 
courts in Canada have previously held that they may exercise jurisdiction over 
a foreign defendant in a proceeding where the foreign defendant sells goods 
or services to Canadians, or contracts with Canadian users. In addition, the 
courts have held that they may issue civil injunctions and other relief as against 
foreign defendants, even as against non-parties to a proceeding in Canada. For 
instance, in the Supreme Court of Canada’s recent decision in Google, Inc. v. 
Equustek Solutions, Inc., the Court upheld a worldwide injunction against Google 
that required Google to remove and delist certain links from its search engine.3

However, a Canadian court’s ability to exercise its broad compulsive 
production powers under the Criminal Code and under other regulatory 
statutes against a foreign defendant that has no physical presence in Canada 
raises serious issues of international comity. The production order powers 
under the Criminal Code do not, on their face, suggest that Parliament 
intended such orders to have extraterritorial effect. There is also an existing 
mutual legal assistance treaty between Canada and the United States that 
is applicable to criminal matters. This treaty (and others like it) provides 
mechanisms for the two countries to request assistance in obtaining evidence 

3 Google Inc. v. Equustek Solutions Inc., 2017 SCC 34 (CanLII).
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and executing requests for searches and seizures (among other things). In the 
past, law enforcement authorities have generally relied on these international 
instruments when they are seeking to obtain evidence outside Canada, 
particularly out of respect for the sovereignty of a foreign state4.

Effect of the Brecknell case

In Brecknell, as part of an ongoing criminal prosecution, the Crown applied 
to the B.C. Provincial Court for a production order against Craigslist. 
Craigslist is based in California, where it operates a popular internet classified 
advertisement site. The Crown sought disclosure regarding a posting on the 
site that was advertised and targeted to certain residents of B.C. In particular, 
the Crown sought the user’s name and address, the user’s email and IP address, 
the user’s phone number used to verify the account, and the records of the 
user’s advertisement postings. However, Craigslist had no physical presence in 
Canada – Craigslist had no subsidiaries in Canada, no facilities in Canada and 
no data servers in Canada. It was not even clear whether the underlying data 
was stored in the United States or in other countries. To further complicate 
matters, Craigslist did not acknowledge service of the application and did not 
participate in the proceedings. 

The B.C. Provincial Court refused to grant the order. The Court found that 
Craigslist conducted business in B.C. and had a real and substantial connection 
to the province through its advertisements to B.C. residents. However, the court 
concluded it could not issue a production order against a U.S. company that had 
only a “virtual presence” in B.C. The court concluded that Parliament intended 
that a production order could only be issued against a company that had 
some custodial or record-keeping presence within Canada’s territorial borders. 
Moreover, from a practical perspective, the court noted that Craigslist has no 
office in Canada for service of enforcement proceedings in the event the order 
was not complied with. In other words, there was considerable doubt as to how 
to enforce a court order against a company that is not present in Canada. 

On appeal, the B.C. Court of Appeal issued the order against Craigslist to 
produce the relevant information. The Court found that it had personal 
jurisdiction over Craigslist and that Craigslist was a “person within the 
jurisdiction” given its “virtual presence” in B.C. The Court also held that it 
had sufficient authority to issue the order despite Craigslist’s lack of physical 
presence in B.C. and despite the physical location of the data. The court held 
that distinguishing between “physical presence” and “virtual presence” for the 
purposes of the Criminal Code “would defeat the purpose of the legislation 
and ignore the realities of modern day commerce.”5 The Court further 
found that its interpretation of the provision did not raise issues relating 
to the extraterritorial effect of Canadian laws, and generally accorded with 
Parliament’s intention to modernize police powers to investigate criminal 
conduct that is increasingly occurring over the internet. 

4 Treaty Between Canada and the United States on Mutual Legal Assistance in Criminal Matters, 18 March 1985, Can. 

T.S. 1990 No. 19 (entered into force 24 January 1990)(the “MLAT Treaty”).

5 Brecknell, ibid., at paras. 39-40
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Implications

Since the decision, numerous law enforcement authorities have obtained 
production orders against other U.S. companies, and have sought to extend 
the decision to provinces outside B.C. And while Brecknell was rendered under 
the Criminal Code, it has potential implications for the Crown’s ability to seize 
foreign-based documents under other federal and provincial statutes, including 
in the competition, securities and tax fields. 

The Court’s reasoning also raises distinct privacy issues, particularly as more 
and more individuals store confidential documents and communications in 
the cloud. In the past, law enforcement authorities would have had to obtain 
a warrant to seize paper documents stored (for example) at the individual’s 
home, with notice to the individual as the search is occurring. However, under 
the production order provisions to the Code, law enforcement authorities may 
surreptitiously seize private communications that are held by third parties, 
often without notice to the individual. 

Craiglist avoided any participation in the Brecknell case, and as a result, 
there was no application for leave to appeal to the Supreme Court of Canada. 
Nonetheless, there are good arguments that the Court’s decision was wrongly 
decided. On its face, the Court’s decision appears to give extra-territorial effect 
to production orders. In addition to the issues it raises regarding the limits on 
the ability of Parliament to pass laws with extraterritorial effect, parliamentary 
intent to limit the effect of production orders to within Canada is arguably 
reflected in the Criminal Code, including the provision dealing with conditions 
that may be included in production orders which specifically provides that  
“[t]he order has effect throughout Canada…”6

Moreover, it is not clear how any such orders could be realistically enforced 
outside Canada. The issuance of an order against a foreign company in a 
foreign state arguably offends principles of international comity. One court 
in Newfoundland and Labrador agrees and it refused to issue a production 
order against a social media company in California. As the court held: “This 
provision cannot be enforced extraterritorially. … Thus, Brecknell creates 
a situation in which a Canadian court can issue an order, but without any 
authority to enforce it. The order becomes meaningless.”7

Given the existence of an established multilateral instrument of co-operation 
under the MLAT Treaty, there is a compelling argument that representatives of 
the government of Canada should be precluded from serving legal process on 
foreign companies in the United States outside the mechanisms of the treaty. 

It is also important to keep in mind the specific circumstances of Brecknell 
and the issues that the Court of Appeal did not address. The data sought in 
the production order was essentially Craigslist’s business records relating to 
a particular posting. Notably, it did not seek private communications such as 
emails. As a result, the Court did not consider whether compliance with the 
production order would potentially violate U.S. federal law such as the Stored 

6 Criminal Code, section 487.019(2).

7 In the Matter of an application to obtain a Production Order pursuant to section 487.014 of the Criminal Code 

of Canada, 2018 CanLII 2369, at paras 27-28 (NL PC).
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Communications Act. In that regard, the Court specifically noted that “if a 
person is subject to other legal obligations that prevent compliance … then 
there is an opportunity to canvass those issues before compliance.”8

It remains to be seen whether the B.C. Court of Appeal’s reasoning in 
Brecknell will stand the test of time and whether it will be applied to private 
communications. In the interim, prosecutors and other law enforcement 
officials in Canada will likely seek to take advantage of their powerful new tool 
to seek to compel the production of private information and data of Canadians 
that is held outside Canada. 

8 Brecknell, ibid., at para. 27.
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The two most significant Canadian cross-border tax developments 
in 2018 relate to transfer pricing and tax treaties. On transfer pricing, 
Osler successfully represented the taxpayer, Cameco Corporation, at 
the Tax Court of Canada in the first case to address Canada’s transfer 
pricing “recharacterization” rule. On tax treaties, Canada introduced 
legislation in 2018 (Bill C-82) to enact the OECD’s Multilateral 
Convention to Implement Tax Treaty Related Measures to Prevent 
Base Erosion and Profit Shifting – also known as the Multilateral 
Instrument or MLI – into Canadian law. This is the next step in the 
process for Canada to ratify the MLI – which will make significant 
amendments to many of Canada’s tax treaties (for more information, 
read our Osler Update entitled “Canada tables NWMM to ratify MLI; 
Updates MLI reservations” on osler.com).

TAXPAYER PREVAILS IN LANDMARK TRANSFER-PRICING DISPUTE

On September 26, the Tax Court of Canada released its decision in Cameco 
Corporation v Her Majesty the Queen, 2018 TCC 195. 

The Minister of National Revenue reassessed Cameco Corporation (Cameco 
Canada) to include in its taxable income all of the uranium trading profits 
reported by its foreign subsidiary (Cameco Europe). Following a corporate 
reorganization in the late 1990s, Cameco Europe earned profits from market 
sales of uranium purchased pursuant to contracts with Cameco Canada (the 
Intercompany Contracts), as well as with arm’s length non-residents of Canada 
(the Third-Party Contracts), after uranium prices rose dramatically. Cameco 
Canada provided Cameco Europe with a number of services (including contract 
administration, market planning and back office services) pursuant to an 
intercompany services agreement. 

From transfer pricing to 
tax treaties: Canadian 
cross-border tax update
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At trial, the Crown sought to defend the tax assessments on the basis of 
three alternative arguments. First, the Crown said that Cameco Europe 
and its business were a “sham,” such that all of its trading profits properly 
belonged to Cameco Canada. Second, the Crown said that the transfer pricing 
“recharacterization” rule in paragraphs 247(2)(b) and (d) of the Income Tax 
Act (the ITA) applied to recharacterize all of Cameco Europe’s trading profits 
as profits of Cameco Canada. Third, the Crown argued that the pricing rule 
in paragraphs 247(2)(a) and (c) of the ITA applied to move Cameco Europe’s 
income to Cameco Canada.

In his 297-page decision, Justice Owen of the Tax Court of Canada found in 
favour of the taxpayer and rejected all three of the Crown’s arguments. 

There was no sham

Owen T.C.J. found that the Crown’s sham argument reflected “a fundamental 
misunderstanding of the concept of sham” and that there was “no evidence to 
suggest that the written terms and conditions of the many contracts entered 
into by [the relevant entities during the period] do not reflect the true intentions 
of the parties to those contracts, or that the contracts presented the resulting 
transactions in a manner different from what the parties knew the transactions 
to be.” Rather, he found as a fact that the parties entered into numerous 
contracts to create the very legal relationships described by those contracts. This 
case, along with another recent Tax Court of Canada decision, Van Lee v her 
Majesty the Queen, 2018 TCC 230 (also argued by Osler), confirms that Canadian 
courts will continue to apply the sham doctrine sparingly in tax cases, reserving 
it for instances where the Crown has proven deceit. 

The recharacterization rule did not apply

Owen T.C.J. also found that the rule in paragraphs 247(2)(b) and (d) of the 
ITA did not apply. Unlike the traditional “pricing” rule in paragraphs 247(2)
(a) and (c) of the ITA, which adjusts the terms and conditions of a transaction 
between non-arm’s length parties to reflect arm’s length terms and conditions, 
the rule in paragraphs 247(2)(b) and (d) permits a transaction or series to be 
“recharacterized” for tax purposes where arm’s length parties would not have 
entered into the transaction or series, which was done primarily to achieve a tax 
benefit. This is the first case in which a Canadian court has considered the scope 
and interpretation of these provisions. 

Owen T.C.J. held that the rule applies when arm’s length parties would not 
enter into the transaction or series on any terms or conditions, but in the 
circumstances there is an alternative transaction or series that arm’s length 
parties would enter into, on arm’s length terms and conditions. He found that 
neither the series of transactions by which Cameco Europe (and not Cameco 
Canada) entered into the Third-Party Contracts, nor any delivery of uranium 
pursuant to the Intercompany Contracts, was commercially irrational, such 
that this condition was not met. Thus, the only question to be determined was 
whether the terms and conditions of the series and the transactions complied 
with the “traditional” transfer pricing rule in paragraphs 247(2)(a) and (c). 

On transfer pricing, 
Osler successfully 
represented the 
taxpayer, Cameco 
Corporation, at the Tax 
Court of Canada in the 
first case to address 
Canada’s transfer pricing 
“recharacterization” rule.
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No transfer pricing adjustment was warranted

Owen T.C.J. further held that paragraphs 247(2)(a) and (c) did not apply to 
adjust the terms and conditions of any series or transaction. Owen T.C.J. 
reviewed the evidence, including the expert evidence, and found that it 
did not warrant any adjustment to Cameco Canada’s income in respect of 
either the series of transactions by which Cameco Europe (and not Cameco 
Canada) entered into the Third-Party Contracts, or any delivery pursuant 
to the Intercompany Transactions. In this regard, Owen T.C.J. accepted the 
evidence presented by the taxpayer’s expert, which relied upon a comparable 
uncontrolled price (CUP) analysis. Owen T.C.J. rejected the Crown’s expert 
evidence in support of the Crown’s “recharacterization” position because it 
treated Cameco Europe as a routine distributor and ignored the economic 
significance of the uranium price risk that it bore. 

The Crown has appealed

The Crown has filed an appeal of the Tax Court’s decision with the Federal 
Court of Appeal. The appeal does not challenge the Tax Court’s findings on 
the sham issue, but alleges that the Tax Court erred in its holdings on both the 
transfer pricing “recharacterization” rule in paragraphs 247(2)(b) and (d), and 
the traditional transfer pricing rule in paragraphs 247(2)(a) and (c). 

INTERNATIONAL TAX TREATIES – MULTILATERAL INSTRUMENT

Canada introduced Bill C-82 to enact the OECD’s Multilateral Instrument or MLI 
– into Canadian law (see our resource page entitled “Base Erosion and Profit 
Sharing (BEPS) Action Plan: Changes to the International Tax System” on  
osler.com for more). This is the next step in the process for Canada to ratify the 
MLI, which it signed in June 2017. (Canada indicated in its 2018 Federal Budget 
that it intends ratify the MLI in 2018 — read our Federal Budget Briefing 2018 
on osler.com for more information).

Once in effect, the MLI will modify a significant number of existing bilateral 
tax treaties, including up to 75 of Canada’s bilateral tax treaties (referred to 
as Covered Tax Agreements – view a full list). The most significant treaty 
modifications implemented through the MLI will be to adopt the OECD-agreed 
minimum standards on treaty abuse and dispute resolution.

The minimum standard to address treaty abuse consists of two parts: (i) 
an amended preamble, suggesting that covered tax treaties are intended to 
eliminate double taxation without creating opportunities for non-taxation 
or reduced taxation through tax evasion or avoidance; and (ii) a broad anti-
avoidance rule, referred to as the principal purpose test or PPT. Under the PPT, 
a treaty benefit may be denied where it is reasonable to conclude that one of the 
principal purposes of an arrangement or transaction is to gain the benefit unless 
it is established that granting the benefit would be in accordance with the object 
and purposes of the relevant provisions of the treaty.

Unfortunately, Canada has provisionally reserved on Article 7(4) of the MLI – 
which would specifically allow treaty benefits that would otherwise be denied 
under the PPT to be granted in full or in part by the competent authorities 
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in appropriate circumstances. This is particularly important, for example, for 
private equity and other collective investors that may be resident in multiple 
jurisdictions. Canada has also not provided any additional guidance on when 
or how the PPT is intended to apply to private equity and other collective 
investment vehicles – despite many suggestions that further guidance is 
needed (either on a unilateral or bilateral basis). In particular, the PPT is very 
broadly worded, and the current OECD guidance is ambiguous and open to 
different interpretations.

Canada has also agreed under the MLI to implement the minimum standard 
with respect to dispute resolution features of its tax treaties, and has also agreed 
to adopt mandatory binding arbitration to assist in resolving treaty-based 
disputes in a timely manner.
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From the moment of its enactment on December 22, 2017, the U.S. 
tax reform legislation commonly referred to as the Tax Cuts and Jobs 
Act (the TCJA) signalled a seismic shift in U.S. tax policy (read our 
Osler Update entitled “U.S. tax reform for busy Canadians” for more 
information). The TCJA promises to transform tax norms in a way 
that will make the U.S. more competitive and reshape cross-border 
planning and transactions. To date, few countries outside the United 
States have felt the effects of this change more forcefully than 
Canada has. Yet, in many ways, the real details of these reforms are 
only now coming into focus and their true impact has only begun 
to be felt. By early 2019, the U.S. Department of the Treasury (the 
Treasury Department) is expected to release a welter of proposed 
regulations on some of the most consequential international tax 
provisions enacted in a generation. In this article, we provide an 
overview of key things that Canadians should be on the lookout for 
as this major guidance begins to flow from the Treasury Department. 

REGULATIONS AND GUIDANCE HAVE BEEN SLOW TO EMERGE

Taxpayers (including Canadians with U.S. businesses and investments) and 
their advisors have spent the last year parsing and unpacking the TCJA in order 
to assess its effects. In many areas, the prevailing view is that the new statute is 
unclear, ambiguous or technically flawed. These infirmities have impaired and/
or delayed the ability of taxpayers to take decisive action in response to the new 
rules and, in many respects, have blunted the impact that the TCJA has had on 
taxpayer behaviour and transactional flows. While it is not altogether surprising 
that a tax reform package as ambitious and wide-reaching as the TCJA would 

The slow burn of 
U.S. tax reform

76

https://www.osler.com/en/resources/in-focus/u-s-tax-reform-how-it-will-impact-canadian-busin
https://www.osler.com/en/resources/in-focus/u-s-tax-reform-how-it-will-impact-canadian-busin
https://www.osler.com/en/resources/cross-border/2017/u-s-tax-reform-for-busy-canadians
https://www.osler.com/en/resources/cross-border/2017/u-s-tax-reform-for-busy-canadians


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

suffer from some legislative imperfections (particularly given the compressed 
timetable under which it was produced), the prevalence of legislative “gaps” in 
the TCJA is formidable (and, correspondingly, the need for regulatory “support” 
is unprecedented). As 2018 has rolled on, the calls by taxpayers and tax 
practitioners for further guidance have grown immensely. 

The Treasury Department has, by all accounts, been hard at work in developing 
much-needed regulations to scaffold the new statute, but their task is uniquely 
demanding. Moreover, the process for releasing tax regulations has been reshaped 
by the Trump administration, which now requires that certain tax regulations 
be reviewed by the White House Office of Management and Budget (the OMB). 
Unofficial reports suggest that this second layer of administrative review of 
regulations has significantly slowed down the pace of regulatory releases. 

Despite these headwinds, the Treasury Department has begun releasing proposed 
regulations addressing several key areas of the tax reform, in particular: (i) 
guidance on “base erosion anti-abuse tax” or “BEAT” rules (providing much 
needed clarification on the application of these rules, including treatment of 
NOLs, the services cost method exception, treatment of ECI payments and 
the calculation of various key concepts) (ii) guidance on Section 199A (the 
deduction for certain business income earned through pass-through entities); 
(iii) preliminary installments of guidance on the “global intangible low-taxed 
income” or “GILTI” rules (including very important guidance regarding the 
manner in which the foreign tax credit rules interact with GILTI rules); (iv) new 
Section 163(j) interest deductibility rules (which, at over 400 pages, represent a 
significant escalation of complexity in this vital area for Canadian businesses), (v) 
the diminished role of Section 956 (which frequently operates to limit the credit 
support that foreign subsidiaries can provide for related U.S. borrowers), and 
(vi) rules illuminating the so-called territorial system transition tax. In addition, 
the Treasury has issued notices on a wide range of matters with cross-border 
significance, including (i) guidance regarding the recognition of “effectively 
connected income” on the disposition of certain partnership interests, (ii) the 
“transitional” tax applicable to accumulated earnings of non-U.S. subsidiaries of 
U.S. corporate partners, (iii) guidance addressing the ordering of previously taxed 
income, and (iv) guidance regarding the application of new Section 83(i) on 
certain compensatory arrangements issued by private corporations. 

While this body of work is considerable, it represents just a small first instalment 
of the administrative work that is needed to build out the international 
provisions of tax reform so that there are sturdy, fully functioning foundations 
on which to base taxpayer decisions. After months of labour, the Treasury 
Department is now poised to release guidance that will form that foundation. 

SIGNIFICANT FURTHER GUIDANCE IS IMMINENT

By early 2019, the Treasury Department is expected to release a welter of 
proposed regulations on some of the most consequential international tax 
provisions enacted in a generation. These advancements will begin to reveal the 
true “teeth” of the new rules and, in turn, will allow Canadians to realistically 
assess their impact on cross-border matters and to respond accordingly. 

The following is a list of key guidance that Canadians should expect and key 
details they should be on the lookout for:

...the [U.S.] Treasury is 
expected to release a 
welter of proposed 
regulations on some of the 
most consequential 
international tax provisions 
enacted in a generation. 
These advancements will 
begin to reveal the true 
“teeth” of these the new 
rules and, in turn, will allow 
Canadians to realistically 
assess their impact on 
cross-border matters and 
to respond accordingly. 
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• Anti-hybrid financing rules (Section 267A): Section 267A, which shares 
some conceptual foundation with the OECD’s anti-hybrid mismatch report, is 
designed to disallow interest deductions generated in connection with certain 
hybrid entity or hybrid instrument arrangements. The provision features 
an extraordinarily broad grant of authority to the Treasury Department to 
issue further regulations to address this multi-faceted issue. In general, aside 
from REPOs (which are clearly within scope of the new rule), many Canadian 
taxpayers with cross-border financing structures have been uncertain about 
whether these new rules actually affect those structures. As a result, many 
non-U.S. taxpayers have opted for a “wait-and-see” approach before taking 
action in this area. That “wait-and-see” period may soon be over. Canadians 
will be looking at how far the IRS goes in exercising its authority to issue 
broad-based regulations. This is an area where the rules may be rolled out 
in instalments, in which case taxpayers will want to pay particular attention 
to the preamble to these regulations in order to anticipate the direction that 
future instalments may take. 

• The “BEAT” (Section 59A – Base Erosion Anti-Abuse Tax): A central 
“bargain” of U.S. tax reform was the reduction in corporate tax rates from 
35% to 21% in exchange for a broader U.S. corporate base. In order to secure 
this trade-off, there is added pressure from a policy perspective to “protect” 
the U.S. tax basis. The BEAT is a paradigm-shifting regime that provides 
this protection by effectively imposing a hard limit on the proportion of the 
corporate tax base that can be stripped out of the U.S. to foreign affiliates. 
One unwelcome “surprise” is that the BEAT threatens to capture a much 
wider population of Canadian corporations than many had anticipated. The 
proposed regulations issued on December 13, 2018 provide much needed 
guidance on the application of the BEAT, including (i) clarifying that the base 
erosion percentage of NOLs is determined based on the year in which the 
loss arose and (ii) providing that the services cost method exception applies 
to the extent of the total services cost even if a mark-up is charged. Canadians 
should monitor the responses and commentaries to the proposed regulations 
that will be flowing in over the next two months for indications of any 
possible changes to the approaches taken in the proposed regulations and  
the finalization of these regulations.

• GILTI rules – Section 951A: The GILTI rules are some of the most 
groundbreaking and complex rules contained in the TCJA. The true impact 
that these rules will ultimately have on Canadian corporations will depend 
significantly on how the Treasury Department chooses to shape the GILTI 
regime through regulation. In general, the GILTI rules treat U.S. corporations 
very differently from U.S. individuals and they have the potential to exert 
strong pressure on U.S. individual investors (including U.S. individuals 
investing through venture capital, private equity and other pooled funds) 
to hold foreign portfolio corporations under U.S. parent corporations. If 
these pressures are not mitigated or otherwise softened through regulations, 
they could have deleterious long-term effects on corporate Canada. For 
example, Canada’s emerging and high growth companies searching for U.S. 
venture funding may find themselves being pressured by those funders to 
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re-incorporate as U.S. corporations. The first instalments of proposed GILTI 
regulations have already emerged but they do not yet meaningfully address 
these difficult issues. Additional instalments of guidance are anticipated in 
early 2019. Canadian taxpayers should be watching for (i) whether the IRS 
takes meaningful steps to try to address the disparity in GILTI treatment 
between U.S. corporations and U.S. individuals; and (ii) rules addressing the 
manner in which foreign tax credits may be applied to offset GILTI tax liability. 

These impending regulatory projects (as well as others) will shape Canadian-U.S. 
cross-border transactions for years to come – in ways that can be anticipated 
and in ways that can’t. On top of this, there is now some prospect for a technical 
corrections bill in the lame-duck session of Congress (which ends in January 
2019). A technical corrections bill would allow Congress to fix legislative “glitches” 
that can’t be repaired by mere regulations. All of these converging forces mean 
that 2019 will be an especially consequential year for Canadian businesses, 
investors and policy makers with interests in cross-border transactions.
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It was an eventful 2018 for foreign investment review in Canada. 
Canada’s national security regime took centre stage as a result of the 
Canadian government’s decision to block the proposed takeover of 
construction firm Aecon Group Inc. by a Chinese acquiror under the 
national security regime. Meanwhile, liberalization of Canada’s long-
standing net benefit regime continued.

NATIONAL SECURITY REGIME

The highlight of 2018 was the Canadian government’s decision to block the 
proposed takeover of construction firm Aecon Group Inc. (Aecon) by China 
Communications Construction Company International Holding Limited (CCCI) 
on the basis that the transaction would be injurious to Canada’s national security. 
This was only the third transaction formally blocked under Canada’s national 
security regime and the first transaction blocked by the Liberal government.

CCCI’s proposed acquisition of Aecon was announced on October 26, 2017, and 
quickly became the subject of debate in Canada. It was reported that Aecon’s 
involvement in the construction of nuclear power stations, military facilities 
and communications infrastructure prompted concerns about the Chinese 
government indirectly acquiring control of Aecon. An order for a full national 
security review was issued in early 2018 and, on May 23, 2018, the government 
announced its decision to block the transaction. Predictably, other than advising 
that the decision was based on advice of Canada’s security and intelligence 
agencies, no reasons were given in the official announcement  
(for more information on the decision, please refer to our Osler Update: 
“Proposed acquisition of Aecon by CCCI blocked on national security grounds.” 
on osler.com)

The Aecon decision is a significant development. However, this decision does not 
signal a change in Canada’s overall approach to welcoming foreign investment.

Foreign investment in 
Canada: Focus on national 
security and liberalization of 
the net benefit regime
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While the Canadian government has the authority to scrutinize any foreign 
investment in Canada, regardless of size, that may be “injurious to national 
security,” to date, the federal government has exercised its national security 
review power judiciously. The statistics released by the Department of 
Innovation, Science and Economic Development (ISED) for its fiscal year 
April 1, 2017 to March 31, 2018 indicate that of the 742 investments subject to 
mandatory notification or review during this period

• only four investments received notice that a potential national security review 
order was being issued;

• of these four investments, only two investments were subject to a formal 
order for national security review, as one investment was abandoned upon 
receipt of the notice and the government determined not to proceed with the 
issuance of a formal order with respect to the other; and

• of the two investments subject to formal orders, one investment was 
abandoned and the other one, CCCI – Aecon, was blocked by the government.

While each investment requires a fact-specific analysis, the Guidelines on 
the National Security Review of Investments under the Investment Canada 
Act (Guidelines) issued in 2016 provide useful insight into the factors the 
government considers when assessing whether an investment poses a national 
security risk. The Guidelines indicate that the nature of the asset or business 
activities and the parties (including the potential for third-party influence) 
involved in the transaction will be considered. The Guidelines provide a list of 
nine non-exhaustive factors considered in the assessment, including the effects 
of the investment on Canada’s defence capabilities and interests and intelligence 
activities; the transfer of sensitive technology or know-how outside of Canada; 
the effects on the security of Canada’s critical infrastructure and the supply of 
critical goods and services; and the potential of the investment to enable foreign 
surveillance or espionage.

The Guidelines make it clear that the focus of Canada’s national security 
assessment is on national security as opposed to economic security. In 2018, 
the Canadian government reiterated this point forcefully in response to 
President Trump’s actions to impose tariffs on steel and aluminum from its 
allies, including Canada and the European Union, contending that their exports 
threatened the national security of the United States.

The Guidelines also recommend that parties take steps both formally and 
informally to proactively identify national security considerations at an early 
stage of transaction planning and to engage in early filing and consultation 
with the government. In this regard, Osler’s experience suggests that Canadian 
businesses are more frequently approaching ISED for early informal views on 
whether potential foreign investors are likely to raise national security concerns 
and that ISED welcomes such inquiries, informally screening such potential 
investments relatively quickly in co-operation with Canada’s national security 
agencies and providing informal guidance.

While orders for a formal national security review remain the exception, ISED 
has been candid in advising stakeholders that if a formal national security 
review is ordered, the review will take at least 200 days. To state the obvious, 
not many deals can withstand such a long period of uncertainty. In addition, 
while the statute does allow for measures short of blocking the investment, or in 

In most cases, where the 
government determines that 
a proposed investment is 
injurious to national security, 
the only viable remedy is 
likely to be a full block, or in 
the case of completed 
transaction, a divestiture.

81

https://www.ic.gc.ca/eic/site/ica-lic.nsf/eng/lk81190.html
https://www.ic.gc.ca/eic/site/ica-lic.nsf/eng/lk81190.html
https://www.ic.gc.ca/eic/site/ica-lic.nsf/eng/lk81190.html


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

the case of a completed investment, divestiture, it appears that such mitigation 
measures are falling out of favour in the United States for a range of reasons, all 
of which may equally apply in Canada. Based on the July 2018 report of the U.S. 
Government Accountability Office, mitigation measures may be increasingly 
perceived as effective only where the national security risk can be remedied by 
a measure that is straightforward and relatively easy to implement and does 
not require post-implementation monitoring. For example, where the national 
security concern stems from the target’s proximity to an important government 
facility, an agreement to relocate the business could resolve the concern. 
However, in most cases, where the government determines that a proposed 
investment is injurious to national security, the only viable remedy is likely to  
be a full block, or in the case of completed transaction, a divestiture.

CHANGES TO THE U.S. NATIONAL SECURITY REGIME

Another important recent development that will have implications for the 
Canadian business community is the enactment of the Foreign Investment 
Risk Review Modernization Act (FIRRMA) in the United States. FIRRMA 
significantly transforms the jurisdiction and operation of the Committee on 
Foreign Investment in the United States (CFIUS), which is responsible for 
reviewing certain foreign investments to determine the effect on the national 
security of the United States. FIRRMA expands the scope of investments CFIUS 
may review to include, for example, non-controlling investments, investments 
in real estate in close proximity to sensitive U.S. government facilities and any 
acquisition of a business anywhere in the world provided that the business 
sells goods or services into the United States. In addition, FIRRMA imposes 
a mandatory pre-closing filing requirement on foreign investments in certain 
sensitive sectors and directs CFIUS to establish a formal process to facilitate the 
exchange of information important to national security analysis with foreign 
allies, including Canada.

The implications of FIRRMA remain to be seen, but there is a consensus that 
FIRRMA will result in national security review becoming an increasingly 
important consideration in the planning and negotiation of transactions where 
the target business has any nexus with the United States. In addition, while 
we understand that there already exists substantial collaboration on security 
issues and threats between and among the intelligence agencies of the “Five 
Eyes” (comprising Australia, Canada, New Zealand, the United Kingdom and the 
United States FIRRMA may be expected to enhance the collaboration between 
CFIUS and Canadian security and intelligence agencies on security issues 
related to foreign investment matters.

Also, one would expect that the Canadian government will be assessing the 
implications of FIRRMA for national security review in Canada and, in particular, 
considering the efficacy of imposing its own mandatory notification regime for 
investments that would not otherwise be subject to pre-closing review under 
the Investment Canada Act. Although the Canadian government has not to date 
proposed any changes to the national security review regime to make national 
security review mandatory for certain categories of investors or investment, this 
may become a subject of greater discussion in the coming year. In this regard, 
on December 11th, a Conservative (opposition party) Senator introduced a bill to 
amend the Investment Canada Act to provide for the mandatory national security 
review of investments made by foreign state-owned enterprises.
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THE NET BENEFIT REGIME – A LESS FREQUENT PRE-CLOSING CONDITION 
AND A STREAMLINED PROCESS

While the prospect of national security review has increased in importance, 
fewer transactions are now subject to the requirement to obtain ministerial 
approval under the Investment Canada Act’s net benefit regime as a result of the 
substantially increased review thresholds.

As we outlined in our Foreign investment in Canada: Osler Fall 2017 update 
on osler.com, the substantial increase in the review thresholds of the net 
benefit regime of the Investment Canada Act has resulted in a decline in the 
number of investments subject to pre-closing ministerial approval. Of the 742 
filings received in the 2017-2018 fiscal year, only nine investments exceeded 
the review threshold and therefore were subject to a net benefit review. These 
nine investments represent a 60% decrease in transactions subject to net 
benefit review as compared to the previous annual period. In addition, process 
improvements have been implemented. The government has increasingly 
focused undertakings on key areas relevant to Canadian business and sought 
clear and precise benchmarks against which future performance can be easily 
measured. In certain circumstances, the government has not required the 
investor to provide any undertakings, instead relying solely on the investor’s 
business plans as set out in the investor’s application for review. The result of 
these process improvements is a more streamlined, predictable and efficient net 
benefit review process.

CONCLUSION

With the increase in the net benefit review threshold and corresponding 
streamlined review process, many foreign investors have benefited from a 
reduced regulatory burden relative to prior years. However, the increased 
emphasis on the national security implications of foreign investments in Canada 
means that the assessment of national security-related considerations of a 
transaction and the management and allocation of perceived risk are becoming 
increasingly important features of transaction planning and negotiation.
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Canada’s international trade regime underwent a large number of 
developments in 2018. Much of this was driven by U.S. President 
Donald Trump, whose emphasis on advancing his trade agenda 
seemed to increase in 2018. Canadian businesses had to contend 
with difficult challenges, including the unpredictable, and often 
volatile, renegotiation of the North American Free Trade Agreement 
(NAFTA) and the reciprocal application of duties on goods traded 
between Canada and the U.S. However, as this year concludes, we 
see greater opportunities ahead for companies engaged in trade and 
investment abroad, as the Comprehensive and Progressive Trans-
Pacific Partnership (CPTPP) will be brought into effect in Canada by 
the end of this year, and the Canada-United States-Mexico Agreement 
(CUSMA) begins the ratification process that could ultimately lead to 
NAFTA being replaced by the new trade deal. 

CUSMA – NOT QUITE A DONE DEAL

The renegotiation of NAFTA, which was slated to conclude in 2017, continued all 
the way to the fall of 2018. As negotiations became prolonged, there was much 
hand-wringing as talks frequently stalled or hit major roadblocks. However, 
on September 30, 2018, the three countries announced a new deal, referred to 
as the CUSMA in Canada and the USMCA in the U.S., that they propose as a 
replacement for NAFTA. 

There are numerous substantial changes in the CUSMA as compared to NAFTA. 
The table below outlines some of the key differences: 

A busy year in trade:  
CUSMA, CPTPP and Tariffs
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Subject NAFTA CUSMA

Dairy industry

Canada had largely exempted its 
supply managed dairy industry from 
its general free trade obligations 
under NAFTA

Under the CUSMA, Canada must 
provide access to its dairy market, 
that is currently equivalent to 
approximately 3.5% of the market, 
and eliminate restrictions on milk 
classes 6 and 7 imports

Chapter 11
Provided for investor-state  
dispute settlement

Investor-state dispute arbitration 
mechanism will be phased out for 
claims against Canada or by 
Canadians in three years

Auto exports
NAFTA content requirement: 62.5% 
for passenger vehicles and light 
trucks, 60% for other vehicles

NAFTA content requirement: 75% 
with requirements concerning 
minimum hourly wages for 
workers (to be phased in)

Section 232 tariffs: Up to 2.6 
million Canadian auto exports to 
the U.S. are exempt from tariffs  
in case of any safeguard duties 
imposed by the U.S.

De minimis import thresholds for 
duty and tax collection

De minimis threshold is $20 for 
duties and sales tax

De minimis threshold is $150 for 
duties and $40 for sales tax 
(denominated in Canadian dollars)

Intellectual property*

50-year following life of author 
copyright term

Eight-year data protection for biologics

70-year following life of author 
copyright term

10-year data protection for biologics

Sunset clause None

16-year term, with a review 
required within the first six years 
of the agreement that could lead to 
a renewal for another 16-year term

The CUSMA was signed by the three countries on November 30, 2018 at the 
G20 Meeting in Argentina. The agreement will now proceed through the treaty 
ratification process of the three countries. 

Though it is unlikely to face major stumbling blocks in Canada and Mexico, 
the ratification of the CUSMA in the U.S. will require passage through both 
chambers of Congress. As the Democratic Party now controls the House of 
Representatives, it could raise issues to delay or prevent ratification, particularly 
if it is not satisfied with the negotiated outcome reflected in the CUSMA, or 

* For more information, please refer to our Osler Update entitled “A need-to-
know guide on IP in the U.S.-Mexico-Canada Agreement” on osler.com.
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is not inclined to give President Trump a political ‘win’ in the form of the 
new trade agreement. Therefore, though much of the heavy lifting has been 
completed, quite a bit of work remains before the CUSMA can supersede 
NAFTA and govern trade between Canada, the U.S. and Mexico.

SURCHARGES AND SAFEGUARDS ON STEEL AND ALUMINUM

Beyond the difficult NAFTA renegotiations, Canadian businesses engaged in 
cross-border trade had to cope with the application of measures by the U.S., 
and countermeasures by Canada, which increased the cost of goods that were 
previously duty-free. These measures were particularly targeted at steel and 
aluminum. Both were subjected to global tariffs by the U.S. after the U.S. 
conducted a rarely used national security review of imports of these goods and 
determined that these imports posed a risk to U.S. national security. Despite 
initially exempting Canadian imports from the application of these duties, the 
U.S. subsequently implemented a 25% surcharge on most steel products and a 
10% surcharge on most aluminum products imported from Canada. 

Canada responded to the U.S. measures with its own surcharges on steel and 
aluminum imports from the U.S., as well as a wide variety of other U.S. imports, 
including grocery items and appliances. 

More recently, Canada has applied provisional safeguards on global imports of 
steel based on concerns of trade diversion of steel goods to Canada that would 
have been exported to the U.S, charging a 25% surtax until May of next year 
on certain steel goods that are being imported at levels above historic norms. 
Simultaneously, Canada launched an inquiry into the application of more long-
term safeguards to determine whether they are needed and what form they 
should take. The hearing for this inquiry will take place early in the new year, 
and a recommendation will be issued in April. 

All of these measures have made this year difficult for importers of steel and 
downstream consumers, who were required to grapple with increased costs  
and unpredictability.

IMPLEMENTATION OF THE CPTPP

The CPTPP will be implemented in Canada on December 30, 2018. This 
agreement evolved from the Trans-Pacific Partnership (TPP), which was a 
comprehensive regional trade agreement negotiated between 12 countries 
bordering the Pacific Ocean, including the U.S. However, on the heels of his 
inauguration in January 2017, President Trump issued an executive order 
unilaterally pulling the U.S. out of the deal. As the TPP required ratification by 
at least six states that together accounted for more than 85% of the GDP of all 
signatories, the TPP could not proceed without the involvement of the U.S.

The remaining 11 countries revived the deal, undertaking additional 
negotiations, and signed a new agreement on March 8, 2018, renamed as 
the CPTPP. The CPTPP incorporates, by reference, the provisions of the TPP 
agreement, with the exception of some provisions relating to intellectual 
property and investor-state dispute settlement, which were previously important 
issues for the U.S. participation in the TPP. 

As this year concludes, we 
see greater opportunities 
ahead for companies 
engaged in trade and 
investment abroad, as the 
CPTPP will be brought into 
effect in Canada by the end 
of this year, and the 
CUSMA begins the 
ratification process that 
could ultimately lead to 
NAFTA being replaced by 
the new trade deal. 
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The CPTPP will be in force in Canada, Australia, New Zealand, Japan, Singapore 
and Mexico by the end of 2018. The CPTPP will come into force with Vietnam in 
mid-January, following its ratification of the agreement on November 12, 2018. 
The ratification processes for Brunei, Chile, Malaysia and Peru are still underway. 

Under the CPTPP, 99% of Canada’s current exports to the CPTPP markets will 
be tariff-free. It will allow for the expansion of global supply chains and increase 
sourcing options for Canadian businesses, but also open up the Canadian 
market to more competition. In this way, the CPTPP presents both increased 
opportunities and challenges to Canadian businesses.

Visit our “Recent USMCA, CETA, CPTPP initiatives pose challenges, 
provide opportunities for cross-border trade” page on osler.com for more 
comprehensive analysis.
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There is perhaps no better illustration of the stunning rise in value of 
intellectual property (IP) assets than the recent trade negotiations 
between Canada and the United States, which yielded the Canada-
United States-Mexico Agreement (CUSMA) on October 1, 2018. 
Even amidst politically charged, clashing demands relating to car 
manufacturing, dairy farming and dispute resolution, the U.S. 
administration turned to increased IP protection to extract ever 
more value from Canada. Recent international trade agreements, 
such as the Canada-European Union Comprehensive Economic and 
Trade Agreement (CETA) and the Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (CPTPP), have sought to 
harmonize IP rights among jurisdictions by prescribing minimum 
standards of protection (for comprehensive analysis of these trade 
agreements, visit our “Recent USMCA, CETA, CPTPP initiatives pose 
challenges, provide opportunities for cross-border trade” page on 
osler.com). The CUSMA extends this trend by requiring material 
amendments to Canadian laws in favour of IP rights holders. The 
question now is: how will Canada incorporate these rising standards 
into its law? More importantly, will Canadian businesses take full 
advantage of the enhanced protections offered to IP assets? Unless 
Canadian companies start investing more in the development and 
enforcement of their own IP, enhanced IP protections may only result 
in additional costs for Canadian businesses and taxpayers, to the 
benefit of predominantly foreign IP owners. 

CUSMA and regulatory 
amendments create 
challenges and opportunities 
for IP owners in 2018
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ENHANCED PROTECTION FOR TRADE SECRETS UNDER THE CUSMA

The CUSMA enhances protection and enforcement measures for trade secrets, 
i.e., valuable business information that derives its value from being kept 
confidential. Businesses often overlook the significance of trade secrets because 
they do not require official registration. However, trade secrets encompass 
all valuable confidential processes, business methods and formulas, which 
may well be key to a company’s competitiveness. These assets are particularly 
vulnerable to being lost or misused following a data breach or a key employee’s 
exit, unless they are protected from the outset. 

The CUSMA directs that member countries provide civil and criminal 
protections for the unauthorized and wilful misappropriation of trade secrets, 
which might require the Canadian federal and provincial governments to adopt 
new legislation. Under the CUSMA, Canada must ensure that any trade secrets 
legislation it adopts does not discourage or impede voluntary forms of licensing 
or transfer of rights. 

EXTENDED COPYRIGHT TERM UNDER THE CUSMA

The CUSMA requires Canada to institute a term of copyright protection of not 
less than 70 years after an author’s death. Since the current term of protection 
under the Copyright Act is 50 years, this amendment will grant an additional 
20 years of protection to copyright owners, a longer term that already applied 
to some performances and sound recordings in Canada. This new, longer term 
will probably be most valuable in the media and cultural industries. However, it 
will also increase costs for content producers who rely on public domain works 
because copyright in these works will expire later. 

EXPANDED MEASURES AGAINST COUNTERFEIT GOODS UNDER  
THE CUSMA

The CUSMA also requires Canada to further bolster its anti-counterfeiting 
measures. Despite the adoption of new anti-counterfeiting measures in the 
Combating Counterfeit Products Act, which came into force in 2015, Canada was 
again included in the U.S. Trade Representative’s “Priority” Watch List Special 
301 Report in 2018. Canada’s repeated inclusion in the Special 301 Report 
reflects the United States’ persistent view that Canada serves as a point of trans-
shipment for counterfeit goods and is not doing enough to prevent these wares 
from later entering the United States. 

The legislative amendments required by the CUSMA will provide Canadian 
border officials with authority to initiate measures to detain suspected 
counterfeit goods in transit through Canada. These enhanced rights will provide 
additional enforcement tools for trademark owners, as Canada is believed to be 
a preferred port of entry for counterfeit goods arriving from Asia.

RECOURSE FOR CANADIAN PATENT OFFICE DELAY AND LONGER DATA 
PROTECTION FOR BIOLOGICS UNDER THE CUSMA

The CUSMA also requires material changes to Canada’s patent regime. Patent 
applicants will gain a term extension if the issuance of a Canadian patent is 
unreasonably delayed by the patent office. Canada will need to amend the 

Unless Canadian 
companies start 
investing more in the 
development and 
enforcement of their 
own IP, enhanced IP 
protections may only 
result in additional costs 
for Canadian businesses 
and taxpayers, to the 
benefit of predominantly 
foreign IP owners. 
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Patent Act to provide for patent term adjustments following delays of more than 
five years from the date of filing a patent application or three years following a 
request for examination of the application. 

In addition, as a result of the CUSMA, the Patent Act will need to be amended 
to give innovative biologic drugs – i.e., drug products produced through 
biotechnology processes – a longer term of data protection. Data protection 
shields an innovator’s research and development, as well as clinical trial data, 
from use by subsequent or biosimilar drug developers. More specifically, the 
current eight-year data protection term, which applies to both small molecule 
and biologic drug products, will be increased to a 10-year term for biologic 
pharmaceuticals. In practice, Canadian provincial governments and insurers 
will incur additional costs as a result of this longer data protection. 

MODERNIZED INDUSTRIAL DESIGN PROTECTION

Not all 2018 legal developments relating to IP were the result of the CUSMA. 
For example, Canada also updated its industrial design legislation with 
amendments that came into force in early November 2018. 

Industrial designs protect the visual features of shape, configuration, pattern 
or ornament, or any combination of these features, which are applied to a 
useful article or product. Protection of these distinguishing features – which 
are crucial in particular to the marketing of many consumer products – is not 
available to businesses through other forms of IP registration, such as patents or 
trademarks. However, Canadian businesses have been slow to adopt industrial 
design protection.

Although industrial design registrations increased by 66% worldwide 
between 2006 and 2015, Canadian applications lag behind those filed in 
other countries. Based on the Canadian Intellectual Property Office’s (CIPO) 
2017 IP Canada Report, CIPO received 6,170 industrial design applications in 
2016, while the World Intellectual Property Organization statistics show that 
42,762 applications were filed in the United States and an astounding 650,344 
applications were filed in China over the same period. The annual number 
of Canadian industrial design applications also pales in comparison to the 
number of Canadian patent applications (35,000) and trademark applications 
(55,000) filed over the same 2016 period. In 2016, only 15% of industrial design 
applications filed with CIPO came from Canadian residents. By comparison, 
only 12% of patent applications and 43% of trademark applications were filed 
by Canadian residents in 2016.

Recent amendments to the Industrial Design Act and its regulations, which came 
into force on November 5, 2018, finally allow Canada to accede to the Hague 
Agreement, which simplifies the application process for businesses seeking 
protection for designs in multiple countries. Industrial design applicants 
seeking registration in several Hague member countries will only need to 
submit a single application and filing fee to the World Intellectual Property 
Organization for applications to be filed in multiple countries. 

The new regulations also implement an extended 15-year term of industrial 
design protection, as compared to 10 years under the 2014 amendments to the 

stunning
rise in

value of IP

Recent CUSMA
negotiations illustrate

90

http://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/h_wr04333.html
https://www3.wipo.int/ipstats/index.htm?tab=industrial


 Osler, Hoskin & Harcourt llpLEGAL YEAR IN REVIEW 2018

Industrial Design Act. Another important amendment gives businesses the 
option to seek protection for similar industrial designs, as long as they are filed 
within 12 months of one another.

MORE IP LEGISLATIVE CHANGES BEFORE THE CANADIAN PARLIAMENT 

Even in these closing weeks of 2018, the Canadian government has continued 
to expend considerable resources to implement its “IP Strategy.” On October 29, 
the government introduced Bill C-86, an omnibus bill into the Canadian House 
of Commons which incorporates a myriad of IP provisions, including: 

• new rules governing the issuance of demand letters sent to Canadian 
companies regarding patents, whether granted in Canada or elsewhere; 

• a reversal of longstanding Canadian law on the inadmissibility of prosecution 
history to construe patent claims;

• the codification or expansion of exceptions to patent infringement; 

• the addition of bad faith as a ground of opposition and a basis for invalidating 
registered trademarks;

• a new rule providing that non-use of a trademark for three years following 
registration will preclude a claim for trademark infringement;

• provisions modernizing the Copyright Board;

• new rules about content within copyright notice-and-notice letters; and 

• amendments to bankruptcy and insolvency legislation to clarify that users/
licensees of IP may continue to use such IP despite the insolvency of its 
owners or a change in ownership. 

Overall, these provisions appear to be intended to offer both new measures to 
protect Canadian companies using IP and safeguards against overly aggressive 
assertions of rights. Although the omnibus bill is intended to move quickly 
through Parliament, it is unclear at the time of writing whether these various 
provisions will be adopted as currently drafted. 

As a result of all of these changes, 2018 was another highly beneficial year for 
IP owners in Canada. For Canadian businesses, these developments point to an 
inevitable conclusion: start creating and protecting your own IP assets now, or 
risk paying more to use the IP rights of others in the future. 
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