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If Part XX111.1 Has a Long Arm, Should It Clutch at Straws?  

Jurisdictional Aspects of Securities Class Actions 

 

By Andrea Laing and Eric Morgan
1
 

Introduction 

Important questions have been raised by recent securities misrepresentation cases about the 

jurisdictional reach of the statutory secondary market liability provisions in Part XXIII.1 of the 

Ontario Securities Act and parallel provisions in the Securities Acts of other Canadian provinces 

and territories.
2
 The liability regimes governing misrepresentations and omissions affecting the 

price of an issuer’s securities on secondary markets apply to reporting issuers and ―responsible 

issuers‖ and related defendants, which may include directors and officers of reporting and 

responsible issuers.  A ―responsible issuer‖ is defined as any issuer that is not a reporting issuer 

in a province but which has ―a real and substantial connection‖ to the province, ―the securities of 

which are publicly traded.‖
 3
  

What will constitute a ―real and substantial connection‖ for the purposes of the application of the  

Securities Acts to particular scenarios remains to be defined by case law, but will surely need to 

be considered in light of the Supreme Court of Canada’s recent decision in Club Resorts Limited 

v. Van Breda.
4
  Although Van Breda dealt with personal injury claims and not allegations of 

misrepresentations affecting the price of securities on secondary markets, it clarified the 

analytical framework and the key factors to be considered by courts when determining whether 

the ―real and substantial connection‖ test is met. The satisfaction of this test is the sine qua non 

for Canadian courts to take jurisdiction over any proceeding.  

                                                
1 Andrea is a partner in the Osler Litigation Department, and is a member of the Firm’s Class Actions and Corporate 

Governance and Securities specialty groups.  Eric is an associate in Osler’s Litigation Department. 

2 Securities Act, R.S.O. 1990, c S.5 ―the OSA‖; the OSA together with Securities Acts of other Provinces and 

Territories are collectively referred to in this article as the ―Securities Acts‖.  

3 Definition of ―responsible issuer‖ OSA s. 138.1. 

4 Club Resorts Ltd. v. Van Breda, 2012 SCC 17 (―Van Breda‖). 
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Several cases have recently been commenced in Ontario and elsewhere in Canada against issuers 

whose shares do not trade over the facilities of any Canadian exchange, foregrounding the 

question of what a ―real and substantial connection‖ means in the context of secondary market 

securities misrepresentation cases which necessarily have significant foreign elements.
5
  Will any 

meaningful connection between the issuer and the jurisdiction suffice? Or, in order to be ―real 

and substantial,‖ must the connection necessary to trigger the application of the civil liability 

provisions of provincial securities legislation relate in some way to the statutory causes of action 

that the legislation creates? These causes of action focus on the making of public statements and 

the efforts (or non-efforts) of an issuer, its directors and officers to confirm the veracity of such 

statements.   

By definition, the connections between a ―responsible issuer‖ and the jurisdiction do not include 

i) the fact that its shares trade over an exchange located within the jurisdiction or ii) the fact that 

the issuer is a reporting issuer in the jurisdiction.  It should therefore follow that if the nexus 

connecting an alleged ―responsible issuer‖ to the jurisdiction does not include facts relating to 

the making of the statements (or omissions) that are central to the establishment of statutory  

secondary market misrepresentation claims, it will be a significant hurdle to demonstrate that a 

real and substantial connection exists.   

As of the date of this paper, the only decision expounding on the definition of ―responsible 

issuer‖ is that of Taylor J. of the Ontario Superior Court in Canadian Solar, which was affirmed 

by the Ontario Court of Appeal.
6
  Both the motions level and appellate decisions preceded the 

release of Van Breda by the Supreme Court. In Canadian Solar, Taylor J. concluded that an 

issuer that traded exclusively over the NASDAQ exchange but had business operations in 

Ontario met the definition of a ―responsible issuer.‖  While some of the factors upon which 

                                                
5 E.g. claims against AIG (Juniper v. American International Group, Inc., and others, Ontario Superior Court of 

Justice, Court File No. C-1094-08 – discussed below), Facebook (Mouaikel v. Facebook, Inc. and others, 

Superior Court of Quebec, Court File No. 500-06-000616-124; Pathan v. Facebook, Inc. and others, Ontario 

Superior of Justice, Court File No. 53760/12; Coward v. Facebook, Inc. and others, Supreme Court of BC, 

Court File No. 12 2293; and Dewhurst v. Facebook, Inc. and others, Saskatchewan Court of Queen’s Bench, 

Court File No. 1005 of 2012), and BP (Krishna and others v. BP plc, Alberta Court of Queen’s Bench, Court 

File No. 120105028).  

6 Abdula v. Canadian Solar, 2011 ONSC 5105 (―Canadian Solar First Instance‖) and Abdula v. Canadian Solar 
Inc. and others, 2012 ONCA 211 (―Canadian Solar‖). 
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Taylor J. premised his decision related to the fact that alleged misstatements emanated from 

Ontario, several of them did not.  

A broad interpretation of the ―real and substantial connection‖ requirement in the definition of 

―responsible issuer‖ that does not entail careful scrutiny of the relationship between the 

jurisdiction and the substantive claims of plaintiff investors may strain against the Supreme 

Court’s directives in Van Breda as to how the ―real and substantial connection‖ test is to be 

applied.  

Interestingly, it may also signal a willingness of Ontario courts to assume jurisdiction over 

foreign issuers (which, in this paper, means issuers whose securities do not trade over a domestic 

exchange) at a time when American courts, following the US Supreme Court’s decision in 

Morrison v. National Bank of Australia,
7
 are restricting the territorial reach of US private 

securities litigation, declining jurisdiction over the claims of investors (both US and foreign 

resident) who purchased securities over non-US exchanges.  

Van Breda: The Analytical Framework for Applying the “Real and Substantial 
Connection” Test 

In Van Breda, the Supreme Court recently rearticulated how courts should apply the ―real and 

substantial connection‖ test.  The decision does not alter the fact that the ―real and substantial 

connection‖ test remains the threshold inquiry for the assumption of jurisdiction by Canadian 

courts. This has not changed since the test was first articulated by Dickson S.C.J. in Moran v. 

Pyle National (Canada) Ltd. and it remains a constitutional imperative and central organizing 

principle of Canadian private international law.
8
 What has changed is the process for applying 

the test; in particular, the Supreme Court has carefully delineated which party has the onus at 

each stage of the analysis.
 
 

                                                
7 Morrison v. National Australia Bank Ltd., 130 S Ct 2869 (2010) (―Morrison‖). 

8 [1975] 1 S.C.R. 393. The Supreme Court of Canada formally adopted the test in Morguard Investments Ltd. v. De 

Savoye, [1990] 3 S.C.R. 1077 (―Morguard‖) as an organizing principle of Canadian private international law. 

The Canadian constitutional role of the test was confirmed in Hunt v. T&N plc, [1993] 4 S.C.R. 289 and 

Tolofson v. Jensen, [1994] 3 S.C.R. 1022, the latter emphasizing the need for order and certainty in delineating 

jurisdiction. The test was extended to the enforcement of foreign judgments in Beals v. Saldanha, 2003  SCC 

72. The Ontario Court of Appeal in Muscutt v. Courcelles (2002), 60 O.R. (3d) 20 developed a list of factors to 

act as a framework for applying the ―real and substantial connection‖ test. Some statutory attempts to enumerate 
factors were also made (see Van Breda at paras. 40-41; in general, see Van Breda at paras. 22-51). 
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In the introductory passages of Van Breda, the Supreme Court reiterated the constitutional 

underpinnings of jurisdictional determinations in Canadian private law. The Court noted that the 

Canadian constitutional framework limits the reach of provincial laws and of a province’s courts. 

A court’s powers must be exercised within the province in question.
9
 The Supreme Court has 

previously emphasized that the ―real and substantive connection‖ test, whether applied to 

international or inter-provincial disputes, ensures the assumption of jurisdiction by Canadian 

courts is consistent with the principles of order and fairness.
10

 These principles are not 

maintained if a plaintiff can start a claim in any jurisdiction he or she likes without regard to 

whether the defendant or the subject matter of the claim has any connection to that jurisdiction.
11

 

Van Breda itself involved two actions brought in Ontario by Canadians for personal injuries they 

suffered in accidents at Cuban resorts. The defendant, Club Resorts, managed the resorts and was 

incorporated in the Cayman Islands. Club Resorts sought to dismiss or stay the proceedings on 

the grounds i) that the Ontario courts lacked jurisdiction or alternatively ii) that a Cuban court 

was the more appropriate forum.
12

 The motion judge in each case rejected the defendant’s 

arguments, finding in one case that a contract had been made in Ontario and in the other that the 

defendant carried on business in Ontario.
13

 The decisions were upheld by the Ontario Court of 

Appeal and, using the framework and factors detailed below, the Supreme Court agreed.
14

 

The First Stage of the Analysis—Establishing a Presumptive Connecting Factor 

Writing for the unanimous Court, LeBel S.C.J. explained that the application of the ―real and 

substantial connection‖ test involves a two-stage inquiry.  At the first stage, the onus is on the 

plaintiff to establish that a ―presumptive connecting factor‖ links the litigation to the jurisdiction. 

In the context of a tort claim, the Supreme Court identified the following presumptive connecting 

factors: 

                                                
9 Van Breda, at para.  21. 

10 Morguard, at 1097, and Unifund Assurance Co. v. Insurance Corp. of British Columbia, 2003 SCC 40 

(―Unifund‖) at paras. 71-72. 

11 Morguard, at 1103. 

12 Van Breda, at para. 1. 

13 Van Breda, at paras. 9-10. 

14 Van Breda, at paras. 12, 117-118, 122-124. 
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1. The defendant is domiciled or resident in the province; 

2. The defendant carries on business in the province; 

3. The tort was committed in the province; and 

4. A contract connected with the dispute was made in the province.
15

 

If the plaintiff cannot establish that a presumptive connecting factor exists, the court simply does 

not have jurisdiction and the inquiry ends there. The Supreme Court was careful to point out, 

however, that the list of presumptive connecting factors is not closed and that in the future new 

presumptive factors may be identified by analogy to existing factors the Court has already 

identified.
16

   

Which presumptive factors will become relevant to secondary market misrepresentation claims 

in the future remains to be seen, but some of the comments made by LeBel S.C.J. regarding tort 

claims may provide some insight. 

What Does It Mean to be “Carrying on Business” in a Province? 

It is of particular importance to an issuer that may engage in some form of activity in a Canadian 

province (but is not a reporting issuer and does not have securities trading over a domestic 

exchange) that the Supreme Court constrained the scope of what could otherwise have become 

an extremely broad presumptive connecting factor -- ―carrying on business‖ in the province.  

LeBel S.C.J. observed that ―carrying on business‖ amounts to having an actual physical presence 

in the province, such as maintaining an office or regularly visiting the territory. He explained that 

a ―virtual presence‖, such as a website that is accessible from the province or even active 

advertising within its boundaries are not in themselves enough to establish that a defendant is 

―carrying on business‖ in the province for the purpose of  the ―real and substantial connection‖ 

test.
17

  While this may not amount to a requirement that a foreign company have an office or 

place of business in the jurisdiction, at a minimum it appears to be necessary that it have 

                                                
15 Van Breda, at para. 90. 

16 Van Breda, at para. 91. 

17 Van Breda, at para. 87. 
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employees or at least agents conducting business on its behalf within the territory on a regular 

basis. On the particular facts of Van Breda, the Supreme Court found that the defendant’s 

activities in Ontario ―went well beyond promoting a brand and advertising.‖
18

 The defendant’s 

representatives regularly travelled to Ontario; it ―benefitted‖ from an office in Ontario (although 

the defendant itself did not have one); and the defendant’s witness had admitted on cross-

examination that the company carried on business activities in Canada.
19

  

Plaintiff-Related Factors Not Presumptive of Jurisdiction 

The Supreme Court also made it clear that the plaintiff’s place of residence or an allegation that 

damage was suffered within a province are insufficient on their own to invoke a presumption that 

the courts of the province have jurisdiction.
20

 This is of particular relevance to foreign issuers 

who could face misrepresentation claims premised on the fact that investors resided in a province 

when they transacted in the issuer’s securities over a foreign exchange, or allegations that 

investors suffered damages in the form of investment losses in accounts located within the 

province. It would appear that more of a factual nexus to the province would need to be 

established before a real and substantial connection can be presumed.  

It is worth noting here that the statutory cause of action for secondary market misrepresentation 

pursuant to Part XXIII.1 of the OSA or comparable provincial or territorial legislation is not 

strictly speaking a ―tort‖, which was the category of claim that was the focus of the Supreme 

Court’s reasoning in Van Breda. While the statutory cause of action bears some important 

similarities to a claim for negligent misrepresentation (including the requirements that there be a 

wrongful statement or material omission and that the plaintiff suffer damage as a result)
21

 it 

expressly absolves a plaintiff investor of any obligation to prove that he or she actually relied on 

the statement or omission at issue.
22

 Indeed, there is no onus on the plaintiff to show that he or 

she actually saw, read or heard the impugned statements. Accordingly, the residence of the 

                                                
18 Van Breda, at para. 122. 

19 Van Breda, at paras. 120-122. 

20 Van Breda, at paras. 86, 89. 

21 OSA s. 138.3. 

22 OSA s.138.3 expressly provides that a ―right of action for damages‖ is available ―without regard to whether the 
person or company relied on the misrepresentation.‖ 
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plaintiff to a claim under Part XXIII.1 should have even less bearing on the question of whether 

a real and substantial connection exists between the litigation and the forum. The components of 

a common law negligent misrepresentation claim which would necessarily take place within a 

province if investors are located there — the receipt of the wrongful statement and presumably 

also detrimental reliance upon it — have no relevance to the question of the defendant’s liability.    

The Second Stage of the Analysis—Rebutting Presumptive Connecting Factors 

In accordance with the process outlined by LeBel S.C.J., if the plaintiff establishes that a 

presumptive connecting factor exists, the court moves to a second stage of analysis, in which the 

defendant is provided with an opportunity to rebut the presumption. Thus, notwithstanding the 

existence of a presumptive connection, the defendant may defeat the jurisdiction claim by 

demonstrating that the connection only points to a weak or no real relationship between the 

litigation and the jurisdiction on the facts of the particular case.
23

 

LeBel S.C.J. expounded on the arguments that may be available to a defendant to rebut a 

presumptive connection, depending on the connecting factor relied upon by the plaintiff. 

Notably, he observed that if a contract has been formed in the jurisdiction, the presumptive 

connection could be rebutted by showing that the contract does not relate to the subject matter of 

the litigation.
24

 This may be of particular relevance to defendants to secondary market 

misrepresentation claims when a plaintiff investor argues that a contract to purchase the issuer’s 

securities was ―formed‖ within the province, notwithstanding the fact that the transaction took 

place over a foreign exchange. Leaving aside the complexities of the law of contract formation 

and whether such a position could be legally valid, LeBel S.C.J.’s comments highlight the fact 

that a contract formed in a province may or may not be a weighty connection between a piece of 

litigation and the forum, depending on the facts.  Surely, it will matter whether the contract was 

between the parties to the litigation, and whether it is alleged to have been breached. The 

                                                
23 Van Breda, at para. 95. 

24
 Van Breda, at para. 96. See, for example, Export Packers Company Limited v. SPI International Transportation, 

2012 ONCA 481, a recent case following Van Breda. The moving party sought to bring a third party claim in 

Ontario against the respondent, a Quebec storage company, for negligently releasing cargo from its Quebec 

warehouse. The moving party relied on a number of contracts between the owner, broker and proposed carrier. 

The court found that these contracts did not constitute presumptive connecting factors since they did not address 

the release of cargo by the respondent as the storer--the sole issue in dispute in the third party claim (see in 
particular paras. 12-16).  
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contract by which an investor purchases securities in a secondary market transaction will rarely 

be at the heart of a securities misrepresentation claim. As there is by definition no contractual 

nexus between the issuer and the investor, it should be arguable in most cases that the actual 

contract to purchase the securities is of little or no significance.   

LeBel S.C.J. also explained that where it has been established that the defendant is ―carrying on 

business‖ in a province, the presumption can be rebutted by showing that ―the subject matter of 

the litigation is unrelated to the defendant’s business activities in the province‖.
25

 Again, this 

could be of particular significance to foreign issuers facing secondary market misrepresentation 

claims. Take for example an issuer who carries on some form of business activity that has 

nothing to do with the sale or marketing of securities within the jurisdiction.  None of the alleged 

misrepresentations relate to that activity, and none of them emanate from the jurisdiction.  Van 

Breda would suggest that the defendant issuer would have a good basis to rebut the presumptive 

connection and defeat jurisdiction by showing that the business it carries on in the jurisdiction 

has nothing to do with the plaintiff’s statutory secondary market misrepresentation claims. 

Forum Non Conveniens 

If a defendant cannot rebut the presumption of jurisdiction, notably, it is still open to a court to 

decline jurisdiction in favour of proceedings in another more appropriate forum elsewhere 

(forum non conveniens).
26

 

Canadian Solar:  What Makes a Foreign Issuer a “Responsible Issuer” 

In Canadian Solar, Ontario courts addressed whether jurisdiction could be assumed over a 

statutory claim brought pursuant to Part XXIII.1 of the OSA for alleged secondary market 

misrepresentations against a foreign issuer. 

The plaintiff alleged that Canadian Solar had issued a number of press releases and other 

documents containing misrepresentations from Ontario
27

 and argued that Canadian Solar fell 

within the definition of a ―responsible issuer‖. 

                                                
25 Van Breda, at para. 96. 

26 Van Breda, at para. 98. 
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Based on the factual determinations made by Taylor J., Canadian Solar’s foreign connections 

included: 

 being publicly traded only on the NASDAQ;  

 having its principal place of business in China;  

 filing disclosure documents with the American Securities and Exchange 

Commission (―SEC‖) (but not with Ontario regulators);  

 not being a reporting issuer in Ontario.
28

  

Canadian, and specifically Ontario, connections, on the other hand, were as follows: 

 the company’s registered and principal executive offices and annual meeting were 

all in Ontario;  

 it was a Canada Business Corporations Act (―CBCA‖) corporation;  

 some alleged misrepresentations were in documents released in Ontario;  

 the company had previously pursued business projects and raised capital in 

Ontario; and  

 the plaintiff investor resided in Ontario.
29

 

Taylor J. at first instance found that the defendant did indeed have a ―real and substantial 

connection‖ to Ontario and met the definition of a ―responsible issuer‖.
30

 He  cited the facts that 

the defendant ―is incorporated in Canada with an executive office in Ontario ... [it] carries on 

business in Ontario and has held its annual meeting in Ontario [...and] the alleged 

                                                                                                                                                       
27 Canadian Solar First Instance, at paras. 4-6. 

28 Canadian Solar First Instance, at paras. 4-6, 26. 

29 Canadian Solar First Instance, at paras. 4, 6-9 and Canadian Solar, at paras. 3, 6, 9-10. 

30 Canadian Solar First Instance, at para. 46 
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misrepresentations were contained in press releases and other documents such as financial 

statements that were released or presented in Ontario.‖
31

 

A potential source of confusion when considering the implications of the case for other 

determinations as to whether an issuer meets the definition of a ―responsible issuer‖ is the fact 

that Canadian Solar was facing claims for common law misrepresentation in addition to statutory 

claims advanced under Part XXIII.1. While the latter engage questions of Ontario’s legislative 

jurisdiction (i.e. its ability to enact legislation with extra-territorial effects), the former do not. 

Taylor J. concluded, for the purposes of the common law claims, that the Ontario Superior Court 

had presence-based jurisdiction over Canadian Solar because the company was ―present‖ and 

doing business in Ontario.
32

  The inquiry ended there for the common law claims, but not with 

respect to the question of whether Part XXIII.1 applies. Meeting the test for presence-based 

jurisdiction over a defendant to a common law claim is not necessarily sufficient to satisfy the 

definition of ―responsible issuer‖ and thereby establish that Part XXIII.1 applies.  For this 

reason, Taylor J. went on to consider whether the ―responsible issuer‖ definition was met, and 

concluded it was, using essentially the same criteria that informed his finding that presence-

based jurisdiction was established. 

Canadian Solar appealed the decision but only on the narrow question of the statutory 

interpretation of the definition of ―responsible issuer‖ under s. 138.3 of the OSA. It argued that 

the statutory cause of action should be limited to issuers with securities that are publicly traded in 

Canada.
33

 However, looking at the ordinary and plain meaning of the provision read in the 

context of the OSA, and the intention and history of the legislation, the Court of Appeal found 

the definition of ―responsible issuer‖ did not require that the issuer’s securities be traded in 

Canada, and that the definition could include issuers whose shares trade exclusively over foreign 

exchanges.
34

 Indeed, given the wording of the statute, this outcome is not surprising.  Of greater 

interest are the obiter comments of the Court of Appeal regarding the specific connecting factors 

upon which Taylor J. based his findings.  

                                                
31 Canadian Solar First Instance, at para. 46.  

32 Canadian Solar First Instance, at paras. 19-22. 

33
 Canadian Solar, at para. 25. 

34 Canadian Solar, at para. 39. 
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Although the question was not before it, the Court of Appeal agreed with Taylor J.’s 

determination that a ―real and substantial connection‖ existed and made certain observations 

regarding the various connecting factors Taylor J. had analyzed.
35

 In discussing the application 

of the OSA to the particular factors linking the defendant to the jurisdiction, the Court cited the 

fact that the case involved ―an Ontario plaintiff seeking to have Ontario law apply to a defendant 

carrying on business in Ontario.‖
36

 The Court also noted that the issuer was a CBCA corporation 

with a registered office, principal executive office and business operations in Ontario.
37

 

The Court of Appeal also placed significant emphasis (perhaps the greatest emphasis) on the fact 

that some of the documents allegedly containing misrepresentations emanated from Ontario.
38

 

This emphasis seems consistent with the analytical approach directed by LeBel S.C.J. in Van 

Breda, which entails the rebuttal of presumptive connections when they have little or nothing to 

do with claims advanced. If the nature of the claims is relevant to the analysis, then it is possible 

that the making of misrepresentations within the jurisdiction could provide the necessary 

jurisdictional ―hook‖ for a claim against a foreign issuer under Part XXIII.1.  

What the Future Holds for “Responsible Issuers”: Van Breda, Canadian Solar 
and Order and Fairness 

The authors contend that, for policy reasons including the value of maintaining consistency with 

the US approach following Morrison (discussed below), the exchange on which the defendant 

issuer’s shares trade should be the pre-eminent (if not exclusive) consideration in determining 

where civil litigation for secondary market misrepresentations should take place. However, the 

definition of ―responsible issuer‖ would appear to foreclose a strict exchange-based or 

―transactional‖ approach. The definition, combined with Van Breda, Canadian Solar and some 

crystal ball gazing, would appear to support the conclusion that a foreign issuer that formulates 

or issues public statements from a Canadian province may have a sufficiently meaningful 

connection to be required to defend statutory secondary market misrepresentation claims in that 

province. Whether other types of business activities will be sufficient to establish the necessary 

                                                
35 Canadian Solar, at paras. 9-11. 

36 Canadian Solar, at para. 47. 

37 Canadian Solar, at para. 48. 

38 Canadian Solar, at para. 49. 
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connection remains to be seen, but the authors contend that any such activities should be 

connected in a strong and meaningful way to the claims advanced. 

Notably, the Court of Appeal’s decision in Canadian Solar was released before the Supreme 

Court’s decision in Van Breda. It is certainly possible that if Canadian Solar was determined 

after Van Breda, some of the connecting factors relied upon by the plaintiffs would not be found 

to constitute proper presumptive connections, or would have been rebuttable.  

For example, in Canadian Solar Taylor J. and the Court of Appeal seemed to be influenced by 

certain factors to which Van Breda gives no weight. As discussed above, the Court of Appeal 

summarized the matter as ―an Ontario plaintiff seeking to have Ontario law apply to a defendant 

carrying on business in Ontario.‖
39

 The fact that the plaintiff was in Ontario would not, under 

Van Breda, be a presumptive connection to Ontario.
40

  

Questions surrounding the weight that should be placed on the factors that established that 

Canadian Solar was present and did business in Ontario, including the facts that it had an office 

in the Province and pursued projects there, may prove more difficult for courts to grapple with. If 

such factors do establish presumptive connections to Canadian provinces for the purposes of the 

application of the Securities Acts (even in the absence of a defendant being a reporting issuer in 

the jurisdiction), can they be rebutted if the defendant’s office or activities have nothing to do 

with the misrepresentation claims?  

What if a foreign issuer has offices, and some threshold level of business activity, in dozens of 

countries around the world but is only registered with securities regulators in one jurisdiction, 

and its securities only trade over an exchange located within that jurisdiction?
41

 Should courts in 

every jurisdiction in which the issuer has some form of physical presence have jurisdiction over 

                                                
39 Canadian Solar, at para. 47. 

40 Van Breda, at paras. 86 and 89. As pointed out above, because reliance (or even receipt of the representation) need 

not be demonstrated in order to establish a claim for secondary market misrepresentation, this lack of emphasis 

on the plaintiff’s residence seems particularly appropriate for deciding a jurisdiction question under s. 138.3 of 

the OSA. 

41 Questions are raised by Van Breda and other actions that have been commenced against foreign issuers about 

whether the activities of subsidiaries in Canada can establish a real and substantial connection for the parent 

issuer. While this issue is beyond the scope of this article, the authors contend that this question must be 

considered restrictively with proper regard for the distinct corporate personalities of parents and subsidiaries.  
This will no doubt be the subject of judicial analysis in further in future cases.  
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secondary market misrepresentation claims against it? Surely, principles of order and fairness 

require a more limited approach.  The authors contend that order and fairness should entail some 

predictability and certainty as to which statutory regime an issuer will face liability for its public 

statements if they prove to be materially misleading.  

Issuers choose to become reporting issuers in particular jurisdictions and choose to register their 

securities for trading on particular exchanges. Issuers cannot choose where investors who 

purchase their securities in secondary markets will reside. However, investors can choose not to 

purchase securities of issuers that are not reporting issuers in their jurisdiction, and they can 

choose not to purchase shares over exchanges that are located in jurisdictions that do not support 

the types of shareholder remedies that are established under Part XXIII.1. It is in the interests of 

investors if reasonable predictions about where litigation will ensue can be made before they 

purchase securities over an exchange. It is also in the interests of issuers if reasonable predictions 

made about what civil litigation regime will apply can be made at the time that public statements 

are made. Otherwise, they may have to comply with all of them. In light of these ―order and 

fairness‖ considerations, which will generally arise in respect of secondary market 

misrepresentation claims but are somewhat unique to them,  the ―real and substantial connection‖  

requirement in the responsible issuer definition should be restrictively applied. 

One important question that will inevitably need to be asked is whether, by providing that the 

Securities Acts will apply to a foreign issuer as long as the issuer has a ―real and substantial 

connection‖ to the province, the legislation misstates the constitutional imperative that it is 

actually the litigation and not merely the defendant that must have the real and substantial 

connection to the jurisdiction.  If such is the case, the constitutional imperative must be read into 

the legislation in order to avoid condoning impermissible legislative overreach,
42

 especially in 

light of Van Breda which now makes it clear that a defendant may rebut presumptions of 

jurisdiction if the factors relied upon to establish jurisdiction bear little or no relationship to the 

claims advanced. The ―responsible issuer‖ definition itself could remain constitutionally valid 

while having its constitutional applicability circumscribed by way of statutory interpretation.  

In Unifund Assurance Co. v. Insurance Corp. of British Columbia, Binnie S.C.J. emphasized that 

in considering the ―real and substantial connection‖ test to determine the constitutional 

                                                
42 Constitution Act, 1982, Schedule B to the Canada Act 1982 (U.K.), 1982, c 11, s. 52(1). 
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applicability of a legislative provision,  the relationship to be examined is among (a) the enacting 

jurisdiction, (b) the subject matter of the legislation, and (c) the individual or entity purportedly 

regulated by the legislation (i.e. the defendant).
43

 Focusing solely on the jurisdiction and the 

defendant risks editing this test down to simply two parts, neglecting the actual substance of the 

dispute.  

Taken together, Unifund, LeBel S.C.J.’s comments in Van Breda and principles of order and 

fairness strongly suggest that the responsible issuer definition in Part XXIII.1 must be read to 

mean that a defendant issuer’s connection to the province must relate in some way to the 

substance of the claims advanced. Either this is implicit from the incorporation of the term ―real 

and substantial connection‖ into the definition, or the definition must be read as if it said ―any 

other issuer with a real and substantial connection to Ontario [in relation to claims advanced 

under this Part], any securities of which are publicly traded‖ in order to meet the constitutional 

restraints on extra-territorial legislation. 

Morrison: Is Canada Out of Step With the US Approach? 

It is interesting that the definition of ―responsible issuer‖, read as directed by the Court of Appeal 

in Canadian Solar, contemplates a much wider scope for Canadian courts to assume jurisdiction 

over secondary market misrepresentation claims against foreign issuers than their American 

counterparts. 

In Morrison v. National Bank of Australia, a decision that came as a surprise to many, the US 

Supreme Court adopted what is effectively an exchange-based rule to determine when section 

10(b) of the Securities Exchange Act of 1934
44

 will apply to civil secondary market 

misrepresentation claims with foreign elements. The plaintiff in Morrison was an Australian 

investor who brought a claim against an Australian company listed on the Australian Securities 

Exchange (a so-called ―foreign-cubed‖ claim since all three of the plaintiff, defendant and 

exchange were non-American). The claim was brought in a US court for alleged fraudulent 

conduct in breach of the 1934 Act. 

                                                
43 Unifund, at para. 56. 

44 Securities Exchange Act of 1934, 48 Stat. 881, 15 U.S.C. 78a et seq. (the ―1934 Act‖). 
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Up until Morrison, American courts had generally applied the ―conduct and effects‖ tests to 

answer questions of jurisdiction in securities matters. Under the ―conduct‖ test, a US court had 

jurisdiction ―if the defendant’s conduct in the United States was more than merely preparatory to 

the fraud, and particular acts or culpable failures to act within the United States directly caused 

losses to foreign investors abroad.‖
45

 Under the ―effects‖ test, a US court had jurisdiction if ―the 

wrongful conduct had a substantial effect in the United States or upon United States citizens.‖
46

 

In other words, if the US was the figurative crime scene or Americans were the figurative 

victims, that was enough for an American court to be the judge. 

The US Supreme Court thought something more than the involvement of some domestic activity 

was needed to displace the presumption against extra-territoriality.
47

 Rejecting the previous 

approaches and looking at the text of s. 10(b) of the 1934 Act, the Court outlined a new bright 

line ―transactional‖ test. Following Morrison, the 1934 Act will only apply when the relevant 

transaction occurs in the US or the transaction involves securities listed on a US exchange.
48

 If 

neither of these factors are present, there will be no cause of action under the statute.
49

 

Playing against type, the American courts are now adopting a narrow approach to questions of 

extra-territoriality in civil secondary market misrepresentation cases.
50

 While these questions are 

                                                
45 Alfadda v. Fenn, 935 F.2d 475, 478 (2d Cir. 1991). 

46 SEC v. Berger, 322 F.3d 187, 192 (2d Cir. 2003). 

47 Morrison, at 2884. 

48 Morrison, at 2869, 2886, 2888. 

49
 The specific question under examination in Morrison was not technically whether a court had jurisdiction over the 

defendants but whether the particular investor had a claim pursuant to the 1934 Act. However, because the 

relevant cause of action is entirely statute based, in practice it amounts to the same determination. A similar 

point could be made about the definition of ―responsible issuer‖ in the Securities Acts. It dictates whether the 
Securities Acts will apply and not, strictly speaking, whether Ontario courts have jurisdiction over the defendant 

in a general sense. 

50 Since its release, lower courts have been consistently applying the exchange-based principle enunciated in 

Morrison: Cornwell v. Credit Suisse Group, 729 F. Supp. 2d 620 (S.D.N.Y. 2010), reconsideration denied, 729 

F. Supp. 2d 620 (S.D.N.Y. 2010), mot. for certification of appeal denied, 270 F.R.D. 145 (S.D.N.Y. 2010); 

Stackhouse v. Toyota Motor Co., 2010 WL 3377409 (C.D.Cal. July 16, 2010); Plumbers’ Union Local No. 12 

Pension Fund v. Swiss Reinsurance Co., 753 F. Supp. 2d 166 (S.D.N.Y. 2010); In re Vivendi Universal, S.A. 

Securities Litigation, 2011 WL 590915 (S.D.N.Y.) (Feb. 17, 2011); and In re Imax Securities Litigation, 272 
F.R.D. 138 (S.D.N.Y. 2010). These last two cases involved post-trial re-definitions of the class to exclude 

members who had bought shares outside the US. Shortly after the Morrison decision, the US Congress included 

in the Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111-203) (July 21, 2010)) an 

amendment that reinstates the ―conduct and effects‖ tests, but only in relation to actions brought by the United 

States government or the SEC (see Section 929P(b)(2)). It does not apply to civil actions brought by private 
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only starting to be litigated in Canada, the door would appear to be open to a considerably more 

expansionist stance.  

Post-Morrison, a ―foreign-cubed‖ claim will not be entertained by an American court unless the 

transaction occurred in the US. However, it is conceivable that a ―foreign-cubed‖ claim could be 

brought pursuant to Part XXIII.1 and heard by an Ontario court where a foreign issuer was 

found, for example, to be carrying on some form of business activity in the Province.  

Not only is it conceivable that Ontario could  begin hearing claims in relation to issuers that trade 

exclusively on foreign exchanges that would now be rejected by US courts, but claims that are 

squarely within American jurisdiction under the transactional test could, alternatively (or 

additionally), be litigated in Ontario courts. A company whose securities are listed for trading 

only on an American exchange, but which carries on business in Ontario, could find itself under 

overlapping jurisdictions, giving plaintiffs the ability to ―forum shop‖. The defendant in 

Canadian Solar was in such a position, and the Court of Appeal noted that an issuer ―may be 

sued in both Canada and the US.‖
51

  

The doctrine of forum non conveniens may apply to relieve such issuers from defending parallel 

litigation at the same time where classes of plaintiffs overlap, but an increase in claims being 

filed against foreign issuers in Canada can be anticipated, and complex jurisdictional challenges 

are likely to ensue. On recent motions for certification of securities class proceedings two 

Ontario decisions have resulted in the certification of global classes of investors.
52

 The fact that a 

lack of territorial limitations on class membership is not a barrier to certification of securities 

class actions may also encourage jurisdictional overreach. 

                                                                                                                                                       
parties, but SEC staff were directed to conduct a study on whether and to what extent the ―conduct and effects‖ 

tests should be restored for private rights of action. SEC staff released a report in April 2012 (Study on the 
Cross-Border Scope of the Private Right of Action Under Section 10(b) of the Securities Exchange Act of 1934). 

The report supported the ―conduct and effects‖ tests, but did not recommend any particular course for 

legislative action and none to date has been taken.  

51 Canadian Solar, at para. 77. 

52 Silver v. Imax Corporation, [2009] O.J. No. 5585 (leave to appeal denied, 2011 ONSC 1035) (―IMAX‖), and 

Dobbie v. Arctic Glacier Income Fund, 2011 ONSC 25 (leave to appeal granted, 2012 ONSC 773) (―Arctic 

Glacier‖). In IMAX the action was certified on behalf of ―a global class, consisting of persons who acquired 

securities of IMAX on the TSX and on NASDAQ on or after February 17, 2006 and held some or all of those 

securities at the close of trading on August 9, 2006‖ (at paras. 6, 164). In Arctic Glacier the class was defined as 

―[a]ll persons and entities, wherever they may reside or be domiciled, other than Excluded Persons, who 

acquired Units of [the Income Fund] during‖ a specified time period (at paras. 198, 208). 
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With its references to alleged misrepresentations being released in Ontario
53

 and the plaintiff 

alleging loss being located in Ontario,
54

 Canadian Solar appears to share aspects with the 

―conduct and effects‖ tests that were previously applied by US courts. The US Supreme Court in 

Morrison cited two policy-based justifications for rejecting the conduct and effects tests. These 

implications could become equally applicable to Canadian litigation. First, Scalia S.C.J. writing 

for the majority of the US Supreme Court noted that ―some fear that [the US] has become the 

Shangri-La of class action litigation for lawyers representing those allegedly cheated in foreign 

securities markets.‖
55

 Ontario and other Canadian jurisdictions may meet some of the over-flow 

demand created by Morrison. A second rationale for replacing the ―conduct and effects‖ test was 

concern about the potential for incompatibility between American laws and the laws of other 

countries, where the relevant statute provides no conflict of laws rules.
56

 Becoming a hot-spot 

jurisdiction for worldwide securities class actions that may bring secondary market liability 

determinations into conflict with other legal systems is not generally a desirable policy goal and 

can raise serious comity concerns. 

There is no shortage of global legal disputes that could gravitate to Canadian courts, but we may 

not be the only country poised to take the influx of cases that will no longer be heard in US 

courts. For example, an Australian law firm reports that it is considering launching a class action 

in Australia against Barclays, a British bank, on behalf of Australian businesses that suffered 

damages due to inflated Libor rates.
57

 UK-resident plaintiffs who do not have the benefit of a 

domestic class proceeding regime could easily look elsewhere for a forum in which to bring a 

class action, including Canada. 

 

 

                                                
53 Canadian Solar, at para. 49. 

54 Canadian Solar, at para. 47. 

55 Morrison, at 2869, 2886. 

56 Morrison, at 2885-2886. 

57―Law firm eyes Aust class action over Libor scandal‖ Business Spectator(July 10, 2012) online: Business 

Spectator <http://www.businessspectator.com.au/bs.nsf/Article/Law-firm-eyes-Aust-class-action-over-Libor-
scandal-pd20120709-W2QBR?OpenDocument&src=srch>. 

http://www.businessspectator.com.au/bs.nsf/Article/Law-firm-eyes-Aust-class-action-over-Libor-scandal-pd20120709-W2QBR?OpenDocument&src=srch
http://www.businessspectator.com.au/bs.nsf/Article/Law-firm-eyes-Aust-class-action-over-Libor-scandal-pd20120709-W2QBR?OpenDocument&src=srch
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Practical Solutions to Jurisdictional Issues 

On the brighter side, while the risk that Canada will become a magnet for forum shopping, 

overlapping actions and conflicting legal outcomes has certainly increased, resourceful 

practitioners can always craft practical, collaborative solutions to deal with jurisdictional 

problems. 

The recent Ontario case of Juniper v. American International Group, Inc., and others
58

 

represents an example of a negotiated outcome to a jurisdictional conflict. The plaintiff, an 

Ontario resident, brought an application for leave to commence an action for secondary market 

misrepresentation against AIG, an AIG-related entity and various individuals. 

AIG brought a motion to dismiss the application on the basis that the Ontario court had no 

jurisdiction over the proceedings. AIG is a Delaware corporation with a head office in New York 

and no offices in Ontario. Its shares were not traded on any Canadian exchange. The defendants 

took the position that there was no real and substantial connection between Ontario and the 

proceedings, and that no presumptive factors were present. Although indirect subsidiaries of AIG 

carried on business as insurance companies in Ontario, AIG argued this did not amount to AIG 

itself carrying on business in Ontario and, in any event, the insurance businesses were unrelated 

to the subject matter of the litigation (alleged misrepresentations AIG had made regarding the 

risk of credit default swap transactions). Furthermore, the representations at issue did not 

emanate from Ontario. 

AIG also argued that if the court found that it did have jurisdiction, it should decline to exercise 

any such jurisdiction on the ground of forum non conveniens and stay the application in favour of 

the courts of the Southern District of New York in which there were ongoing proceedings. A 

class action dealing with the same issues that included Canadian investors within the class was 

already progressing in New York.  

Before the motion was heard, the parties reached an arrangement whereby they agreed the 

plaintiff’s application under Part XXIII.1 would be temporarily stayed on consent, pending the 

results of the US litigation. The arrangement allows the plaintiff to preserve his right to ―wait 

                                                
58 Ontario Superior Court of Justice, Court File No. C-1094-08. 
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and see‖ what the outcome of the US litigation is, and assess whether Canadian investors receive 

a satisfactory result before deciding whether to pursue further Canadian litigation. AIG, which 

has preserved its right to contest jurisdiction in the future if the Canadian proceedings revive, is 

not faced with duplicative litigation and can focus on defending the US litigation. Awaiting 

further guidance from our courts on questions of jurisdiction relating to Part XXIII.1, parties 

have shown themselves able to address problems associated with duplicative proceedings. 

However, consent stays may only be feasible solutions when Canadian investors are included 

within classes pursuing foreign class proceedings.  

Conclusion 

With Ontario courts potentially taking an expansive attitude to jurisdiction in securities class 

actions at the same time as American courts are trending towards a more narrow approach, the 

possibility exists that Ontario and other Canadian provinces and territories will become ―go-to‖ 

jurisdictions for securities class actions with strong foreign elements. Defendants will continue to 

urge our courts to take a more restrictive approach that is consistent with the US exchange-based 

approach following Morrison. This may be the practical end result that practitioners reach when 

negotiating settlements to jurisdictional issues. The issuer of securities cannot control where 

investors who may purchase its securities over secondary markets will reside; all parties require 

the certainty of knowing where any dispute related to these securities will be heard. Clients, as 

plaintiffs and defendants, may be best served if their disputes are heard in the jurisdictions with 

the deepest connection to the subject matter of the litigation, which, in many instances, will be 

the jurisdiction in which the exchange over which securities at issue were purchased. 


