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Shared service providers generally offer their services to
multiple health care institutions and therefore are able to
offer purchasing and volume discounts. These arrangements
result in significant savings that can be applied to a
hospital’s core patient care function, or for financing new
equipment such as sophisticated information technology
systems that are being developed by the private sector.

While these arrangements have resulted in a reduction in
inventory costs and spoilage, human resources savings have
not yet been realized due to the reluctance of various levels
of government to outsource unionized jobs. Additionally,
the creation of shared services arrangements has resulted
in potential conflicts at the board level. Shared service
corporation boards are comprised of representation from
member institutions. This means that board members
represent both the interests of the shared service corporation
as well as the interests of member institutions. These mem-
ber institutions, who are the boards’ customers, may be
called upon to provide supplemental funding to the shared
service corporation in the event of a shortfall.

E-HEALTH RECORDS

The Ontario Ministry of Health and Long-Term Care has
identified a province-wide e-health strategy as one of its
priorities. The use of electronic health records and repositor-
ies may dramatically change the way that Ontario provides
health care, enabling more timely, complete and accurate
information exchanges between health service providers.

The 2008 Ontario Budget pegged investment in electronic
health records at $47 million for this year and climbing to
$239 million in 2010-2011. We are working with hospitals to
build and maintain shared network and storage solutions for
electronic diagnostic imaging records and are relying on
private sector entities to provide the requisite technology
and expertise. British Columbia allocated $30 million over
five years to this initiative, beginning in 2005. The province
expects an additional $120 million from Canada Health
Infoway over the same five-year period.

PATIENT CARE

Finally, patient care itself is increasingly being outsourced
to the private sector. Lab work and diagnostic imaging work
are both increasingly being outsourced to companies that
provide such services. In Canada, provincial health insur-
ance plans cover only those health care services that are
determined to be “medically necessary.” Since there is no
universal definition of “medically necessary” applicable
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across all provinces, each province has the discretion to
determine which services will be considered “medically
necessary” and hence be insured. This discretion has
resulted in the scope of publicly insured services differing
from province to province which, in turn, has resulted in
the scope of privately provided services varying from
province to province.

Moreover, the difference between what governments say
they will fund and what the public demands as the best
health care is becoming more and more remarkable. The
basket of health care goods that provincial governments
are providing has remained modest and stagnant for
several decades due to crippling cost pressures, despite
the evolution of clinical science in terms of technology,
procedures, drugs, pharmacology and devices.

Furthermore, there is no federal or provincial legislation
which prohibits insured persons from directly or indirectly
paying for uninsured hospital or physician services which
are clinically “medically necessary.” Indeed, the Supreme
Court of Canada’s decision in Chaoulli v. Québec supports
the private provision of services which are not available
through provincial health insurance plans.

PRIVATE SECTOR OPPORTUNITIES AHEAD

Given the shift in demographics towards a growing elderly
population — it is estimated that the number of seniors in
Ontario will double in 15 years — coupled with increasing
sustainability pressures, we expect to see significant
growth in the private sector provision of both publicly-
and privately-funded health care.

In addition, we anticipate significant fundamental structural
changes in the Canadian health care system. The platform
for the delivery of health care services is broadening to
include the provision of home-based health care services

in addition to the strictly institutionalized provision of such
services, and the technological advances that support the
evolution of medical science continue to expand. These
changes will present unique opportunities for the private
sector to fill the breach between health care services that
are considered “medically necessary” and are therefore
publicly funded, and those services that are not publicly
funded but may be made available privately.
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Canada is open for business for the private sector to narrow
(if not fill) the gap between what governments can offer and
what the public demands. Private health care providers have
been expressing a great deal of interest in Canada recently.
For instance, private long-term health care providers are
looking to get into private home health care in Canada.
Likewise, major drug distributors are looking to ramp up
their Canadian acquisitions.

Private providers looking to expand their interests in the
Canadian market need to bear in mind that the health in-
dustry is highly regulated in Canada. Compliance with such
a steep regulatory burden requires sophisticated legal coun-
sel who are familiar with the applicable law and policy, and
who can assist organizations in identifying and exploiting
potential entrepreneurial opportunities.
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The Osler Outlook is Osler, Hoskin & Harcourt LLP’s
flagship newsletter containing a compendium of
topics, trends and news about the firm. This article
is necessarily of a general nature and cannot be
regarded as legal advice. We would be pleased to
provide additional details on request and to discuss
the possible effect of these matters in specific
situations. Please feel free to contact the authors if
you have any questions regarding this article. If you
do not receive the Osler Outlook on a regular basis
and would like to receive future issues, please visit
osler.com and subscribe to Outlook and to a full
range of publications. You can unsubscribe at any
time at http://unsubscribe.osler.com.
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