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M&A activity in Canada witnessed a return of the “blockbuster 

deal” spread across a range of sectors and industries, notably 

energy, real estate and financial services.
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The activity was undertaken by a combination of strategic buyers, 
private equity and pension funds1. Although transaction values were 
higher than in preceding years, transaction volumes continued to  
be sporadic. Nevertheless, there was no shortage of regulatory and 
policy developments, including significant changes to the review  
of foreign investments by state owned enterprises under the 
Investment Canada Act2, that will continue to shape the methods 
and tactics by which M&A transactions are effected.

Limitations on Defensive Tactics
A Canadian corporation is generally more vulnerable to attack by  
a hostile bidder than a U.S. counterpart as there are no staggered 
boards in Canada that are effective and a shareholder rights plan 
must be shareholder approved and will eventually be cease-traded 
by a securities regulator, often within 45 to 60 days after a take- 
over bid has been launched, on the theory that this represents 
sufficient time for a board of directors to have explored and pursued 
alternative, value-maximizing transactions. One type of defensive 
tactic that has been deployed in the past is a private placement into 

“friendly hands” so as to thwart a bidder by means of a dilutive share 
issuance. In 2010, Lions Gate Entertainment (Lions Gate) adopted 
this tactic by issuing shares to a friendly party to, in the finding of 
the court, allow Lions Gate to pay down outstanding debt thereby 
improving its debt-to-equity ratio. The result was to dilute the stake 
built by the bidding companies affiliated with Carl Icahn. 

1  Blockbuster deals included Glencore plc’s $6.1 billion acquisition of Viterra Inc.; 
CNOOC Limited’s $15.4 billion acquisition of Nexen Inc. and PETRONAS’  
$5.2 billion acquisition of Progress Energy Resources Corp. The active real estate 
sector ended strongly with the unsolicited $4.4 billion take-over bid by KingSett 
Capital and Ontario Pension Board to acquire Primaris Retail REIT, which followed 
other significant transactions completed earlier this year, including Dundee REIT’s  
$1.4 billion acquisition of Whiterock REIT and Cominar REIT’s $900 million acquisition 
of Canmarc REIT. Canada’s financial institutions also capitalized on opportunities 
presented by the global financial markets, including Bank of Nova Scotia’s $3.1 billion 
acquisition of ING Bank Canada and Royal Bank of Canada’s $1.4 billion net of excess 
capital acquisition of Ally Financial Canada. Private equity and pension funds were also 
active in deals including the $1.1 billion acquisition of Q9 Networks by a consortium 
of the Ontario Teachers’ Pension Plan (OTPP), Madison Dearborn Partners, Providence 
Equity Partners and BCE Inc., and the $1.3 billion sale of the OTPP’s 79.5% interest  
in Maple Leaf Sports & Entertainment to BCE and Rogers Communications Inc.

2 See “Asian Investment in Canada’s Resource Sector in 2012”. 

OsleR RepResenTeD The 
fOllOwInG ClIenTs In 2012:

Kingsett Capital and Ontario 
pension Board in connection with 
their $4.4 billion bid to acquire 
Primaris Retail REIT.

Ontario Teachers’ pension plan 
Board, providence equity partners, 
Madison Dearborn partners llC 
and BCe Inc. in their acquisition of 
Q9 Networks Inc. for a purchase price 
of $1.1 billion.

Royal Bank of Canada in connection 
with its acquisition of the Canadian 
auto finance and deposit business of 
Ally Financial Inc. for a $1.4 billion 
investment net of excess capital.

Dundee ReIT and h&R ReIT on their 
$1.266 billion acquisition of Scotia 
Plaza from the Bank of Nova Scotia. 
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A similar tactic was adopted in 2012 by Fibrek Inc. (Fibrek) in defending against a hostile 
take-over bid by Resolute Forest Products Inc. (Resolute). In connection with the bid, 
institutions who collectively owned 45.7% of the outstanding shares entered into hard 
lock-up agreements with Resolute. Another shareholder with approximately 5% of 
Fibrek’s shares also expressed its intention to tender to Resolute’s offer, although it was 
not subject to a lock-up. Under Canadian take-over bid rules, Resolute would also be 
permitted to acquire up to 5% of Fibrek’s shares in market purchases following the 
commencement of Resolute’s formal offer. To defeat Resolute’s offer, which had a high 
likelihood of success in light of the support of 50.7% of the shareholders, Fibrek agreed 
to issue special warrants to white knight Mercer International Inc. (Mercer), which 
agreed to bid for Fibrek at a 30% premium to the Resolute offer. The special warrants,  
if and when exercised, would have been sufficient to dilute Resolute’s lock on control  
of Fibrek, including the shares held by the supportive shareholder and shares committed 
by lock-up agreements, from 50.7% to 40.6%. 

The Bureau de décision et de révision (Québec) (the Bureau), the adjudicative branch of 
the Quebec Securities Commission, exercised its “public interest” jurisdiction to cease- 
trade the special warrants, determining that the special warrants were abusive of Fibrek’s 
shareholders. The Bureau found that in the absence of a real and immediate need for 
capital, a dilutive private placement should not be permitted to defeat a take-over bid. 
Fibrek and Mercer appealed and the Quebec Superior Court overturned the Bureau’s 
decision, as it disagreed that significant shareholders could effectively assert a right of 
non-dilution. The Court concluded that the Bureau’s decision was in direct opposition  
to National Policy 62-202, whose primary objective is the protection of the bona fide 
interest of the target shareholders, as the Bureau’s decision “managed to limit or even 
completely terminate the auction process and penalize shareholders”. 

An appeal by Resolute to the Quebec Court of Appeal resulted in a restoration of the 
Bureau’s decision. The Court of Appeal held that courts must give the highest deference 
to the decision of the Bureau, and that the Court could only properly substitute its view 
if the Bureau’s decision was not clear or intelligible or could not be justified in light of  
the facts or the law. The case highlights the importance of winning a decision from a 
securities regulator instead of a court, as the chances of success on appeal from a securities 
regulator are negligible. In selecting the venue to litigate a dispute, the possibility of a 
successful appeal of a court ruling needs to be contrasted with the virtual certainty that 
a securities commission decision will be upheld. 

The decision also highlights potential inconsistencies that can arise as a result of having 
multiple securities regulators involved in overseeing the resolution of M&A disputes in 
Canada. Because Canada has multiple securities regulators, the decision of the Bureau is 
not binding on other Canadian regulators, which could take the opposite view from that 
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of the Bureau and, like the Bureau, would almost certainly be upheld on appeal based on 
judicial deference to the expertise of the securities regulator3. Accordingly, it is unclear 
whether the defensive tactic of a dilutive share issuance to induce a better bid by a white 
knight will be permissible in other Canadian jurisdictions.

Developments in Regulation of Shareholder Rights Plans
In 2012, three shareholder rights plans were cease-traded by securities regulators: Fibrek; 
Petaquilla Minerals Ltd. (Petaquilla); and Thirdcoast Ltd. (Thirdcoast), in connection with 
the unsolicited bids made by Resolute; Inmet Mining Corp.; and Parrish & Heimbecker 
Ltd., respectively. None of the decisions was especially controversial, as in each of 
Petaquilla and Thirdcoast, there was a low likelihood of a competing bidder emerging 
and the target company had been given ample time to obtain another offer, and in the 
case of Fibrek, it had, in fact, successfully attracted a white knight bidder. In Petaquilla, 
the British Columbia Securities Commission also cease-traded a potential note offering  
of Petaquilla on the basis that an issuance of notes (potentially with warrants) could 
have the effect of denying Petaquilla’s shareholders an opportunity to tender to the Inmet 
offer (which was conditional on there being no note offering) and there would be no 
adverse impact on Petaquilla during the brief period of time between the hearing and 
the expiry of the Inmet offer if the notes offering was cease-traded.

In 2012, the Ontario Securities Commission (OSC) signalled in public forums that, 
together with other Canadian securities regulators, it has been re-examining the rules 
and policies relating to defensive tactics and shareholder rights plans. At the date of this 
publication, the OSC has not released any formal notice of proposed rule changes. The 
OSC, however, is currently contemplating adoption of a rule that, in concept, would 
permit a shareholder rights plan to remain in place without any regulatory intervention 
if approved by shareholders. Similarly, shareholders would have the ability to remove a 
rights plan on a simple majority vote (thereby requiring a bidder to launch a proxy 
contest to vote down the rights plan). Securities regulation of rights plans has been the 
subject of renewed debate as being inconsistent with the right of a board to conclude, in 
the exercise of its fiduciary duties, that a bid should be rejected by the adoption and 
retention of a rights plan. Any regulatory developments in this regard can be expected to 
fundamentally change the timing and dynamics of take-over bids in Canada.

Empty Voting
In 2012, Canadian courts considered the implications of empty voting in the context  
of TELUS Corp.’s proxy battle with Mason Capital Management LLC (Mason Capital) 
over a proposal to collapse its dual class share capital structure. Mason Capital acquired

3  For example, the Bureau distinguished the Fibrek case from the 2009 decision of the Alberta Securities 
Commission (ASC) in Re Arc Equity Management, in which the ASC declined to interfere with a dilutive private 
placement of shares designed to facilitate a board supported transaction.
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approximately 18.97% of the outstanding common shares and approximately 0.49%  
of the non-voting shares. Mason also shorted almost an equivalent number of TELUS 
common shares and non-voting shares. While Mason Capital was voting almost $2 billion 
of TELUS’ common shares in a separate class vote of common shares, its net economic 
interest in TELUS’ shares as a result of its short position was approximately $4 million. 
Mason Capital had hoped to profit from a widening of the spread between the trading 
prices of the common shares and the non-voting shares if the transaction was defeated. 
In the context of a requisition by Mason Capital to put a different exchange ratio before 
TELUS’ shareholders, the trial judge found that “empty voting” presented a challenge  
to shareholder democracy and “when a party has a vote in a company but no economic 
interest in that company, that party’s interests may not lie in the wellbeing of the company 
itself. The interests of such an empty voter and the other shareholders are no longer 
aligned and the premise underlying the shareholder vote is subverted.” As the trial judge 
concluded that Mason Capital’s requisition was invalid, the judge found it unnecessary 
to consider whether he should take into account Mason Capital’s empty voting in 
exercising the Court’s jurisdiction to make orders regarding the holding of a meeting. 

On appeal, the British Columbia Court of Appeal determined that the Mason Capital 
requisition could be put before the TELUS shareholders and declined to make any order 
restricting Mason Capital in its voting of its TELUS shares. While the Court of Appeal 
recognized that the significant hedging by Mason Capital of its position was a cause for 
concern, it did not find any inherent jurisdiction to control abuses and concluded that: 

 “There is, at the very least, a strong concern that [Mason’s] interests are not aligned with  
the economic well-being of the company. That said, there is no indication that it is violating 
any laws, nor is there any statutory provision that would allow the court to intervene on 
broad equitable grounds. To the extent that cases of ‘empty voting’ are subverting the goals 
of shareholder democracy, the remedy must lie in legislative and regulatory change.”

In a further decision of the British Columbia Superior Court in which the TELUS plan 
of arrangement was approved, the court concluded that while the votes of Mason Capital 
could not be disregarded in determining whether the requisite level of shareholder 
approval of the transaction had been obtained, Mason Capital’s status as an empty voter 
could be taken into consideration as a factor in assessing the fairness of the transaction. 

As the Court of Appeal decision in TELUS indicated, the courts will continue to have 
difficulty with exercising discretion to counter real and perceived issues with empty 
voting. The Canadian securities regulators have also shown little appetite so far for 
regulation of empty voting. With the increased use of swaps and short sales, we expect 
empty voting to be an increasing component of M&A activity in Canada, with many 
expressions of concern but little substantive action taken by courts or securities 
regulators to deal with empty voting.
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Looking Ahead
While M&A activity in Canada for 2013 will depend in part on the state of global 
financial and commodities markets, we anticipate more investment in the energy sector, 
as Canadian companies seek foreign capital to develop Canada’s vast energy resources, 
and further consolidation in the REIT sector. We also expect to see continued activity  
in mining as junior and mid-market companies struggle to raise capital to finance their 
projects. A disconnect between the price of gold and the trading prices of gold companies 
may also lead to increased M&A activity among gold miners. Private equity can also be 
expected to continue to increase its presence in both public and private M&A, led in 
many cases by Canadian pension funds, which have access to large pools of capital. 
M&A activity is also likely to be driven by the increased presence of shareholder activists 
in the Canadian capital markets. Finally, new rules that are likely to be introduced by 
Canadian securities regulators regarding shareholder rights plans and early warning 
requirements may significantly affect take-over law and practice in Canada. 
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