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Foreword

Canada’s 2014 proxy season reflected several trends 

that were identified in last year’s research report, 

some surprises for companies as proxy advisory firms 

changed their approach on some issues during the 

proxy season, fewer proxy contests and little change in 

regulations affecting proxy voting. This year, we report 

on slower growth in the implementation of say on pay, 

enthusiasm for delivery of proxy materials by way of 

notice and access and strong growth in the adoption  

of advance notice provisions for the election of  

directors which was embraced by more than 1/3 of  

all Canadian listed companies. We also outline  

developments respecting the representation of women 

on boards and in senior management and practices  

adopted by Canadian companies in anticipation of 

new disclosure rules, which have now been issued in 

final form and will be in effect for the 2015 proxy  

season. Finally, we describe trends in practices we  

anticipate will impact next year’s proxy season.
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The under-representation of women on boards and in senior management roles 
has long been a concern. However, a confluence of better tools for communication 
and recruitment, a regulatory focus on the issue, and media interest in the topic, 
have highlighted the need to take steps to redress the imbalance. New disclosure 
requirements under Canadian securities laws which come into effect in 2015 are 
expected to have an impact on disclosure and practice. 

Gender Diversity on 
Boards and in Senior 
Management

WOMEN’S PRESENCE IN 
CANADIAN BOARDROOMS 

According to the 2013 Catalyst Census: Financial 
Post 500 Women Board Directors, women 
represented just 15.9% of all board seats among 
Canada’s 500 largest companies. Change has 
occurred over time, but slowly. The census 
results also revealed that the percentage of 
women sitting on the boards of Canada’s public 
companies has increased from 10.3% in 2011 to 
12.2% in 2013. And there is considerable room 
for improvement as 41.7% of public companies 
did not have any female directors.

Social and economic changes have resulted 
in a very different business and consumer 
environment today. Studies showing that 
gender diverse boards deliver better financial 
performance than those boards with lower 
numbers of women have made a business 
case for increasing gender diversity on boards. 
Capitalizing on such studies, in July 2014, 

Barclays Bank PLC launched a series of exchange-
traded notes which track performance in an index 
comprised of U.S.-based listed companies that 
have a female CEO and/or at least 25% female 
members on the board and which meet market 
capitalization and trading volume thresholds. 

Regulators have also noticed and taken steps to 
encourage change.

BY ANDREW MACDOUGALL 
AND MICHELE QU

% of Women on the Boards of 
Directors among Canada’s  
Public Companies
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THE GLOBAL TREND 

Countries take different approaches to 
disclosure rules respecting board diversity. 
In the United States, proxy disclosure rules 
require disclosure of whether, and if so how, a 
nominating committee considers diversity in 
identifying nominees for director and if there 
is a board policy with respect to consideration 
of diversity in identifying director nominees, 
disclosure of how this policy is implemented 
and how the nominating committee or the 
board assesses the effectiveness of its policy. 
In the United Kingdom, public companies 
must describe the board’s policy on diversity, 
including gender, any measurable objectives 
that they have set for implementing the policy, 
and progress on achieving the objectives. 
Australia goes further as companies listed 
on the ASX are required to disclose their 
governance practices against corporate 
governance principles that recommend 
that companies: (1) establish and disclose a 
summary of a diversity policy which includes 
a requirement for the board to establish 
measurable objectives for achieving gender 
diversity; (2) disclose annually the objectives 
established and progress towards achieving 
them; and (3) disclose annually the proportion 
of female employees in the entire organization, 
senior executive positions and women directors 
on the board.

Several countries including Belgium, Denmark, 
Finland, France, Iceland, India, Israel, Italy, 
Kenya, Malaysia, Netherlands, Norway and 
Spain have taken legislative or regulatory steps 
to impose a minimum standard for gender 
diversity on boards. These minimum standards 
range from demanding at least one female 
director to requiring 50% of the directors 
on the board be women, although requiring 
a board comprised of at least 40% women 
directors is the most common. The European 
Union is also proposing a law that will require 
large public companies with less than 40% 
women on their boards to introduce a new 
board selection procedure that gives priority  
to qualified female candidates. 

Mandatory requirements with strict deadlines 
can have an impact. As an example, according 
to a 2013 European Commission report on 
women in board and top management positions 
in major European public companies, in France, 
the percentage of women directors in public 
companies increased from 12.3% to 26% 
between 2010 and 2013 as large companies  
are required to comply with a mandatory  
40% quota by 2017. 

Other jurisdictions, such as Austria, Germany, 
Hong Kong, Kenya, Luxembourg and Sweden, 
have adopted a “comply or explain” approach, 
requiring companies to take gender diversity 
into consideration in their board nomination 
criteria, but without specifying a specific target 
percentage of women directors.
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SHAREHOLDER PROPOSALS

Over the last several years there have been a 
number of shareholder proposals seeking to 
increase diversity on boards.

In 2014, the California State Teachers’ 
Retirement System and California Public 
Employees’ Retirement System offered their 
assistance to 131 California companies 
without any female board members to 
help to diversify their boards. Within four 
months, 35 companies had responded 
and 15 companies had placed at least 
one female director on their boards.

 

The table below illustrates the number of 
shareholder proposals seeking to increase 
diversity on boards according to the 
Shareholder Association for Research  
& Education:

Number of Shareholder Proposals to Canadian Companies to  
Increase Gender Diversity on Boards (#)

12 PROPOSALS 
requesting boards 
to adopt a policy  
of gender parity  
on the board

5 PROPOSALS 
Two focussed on 
gender diversity 
and three dealt with 
diversity but not just 
gender diversity

9 PROPOSALS 
focussed on  
gender diversity

2 PROPOSALS 
focussed on  

gender diversity
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REGULATORY DEVELOPMENTS  
IN CANADA

Federal and Québec Initiatives

In January 2014, Industry Canada issued a 
paper seeking to conduct public consultations 
on changes to the Canada Business Corporations 
Act (CBCA), the federal business corporations 
statute. The Consultation Paper asked for 
comments on “whether new measures to 
promote diversity within corporate boards 
should be included in the CBCA and what such 
measures might entail.” 

In June 2014, the federal government 
published a report by the Government of 
Canada’s Advisory Council for Promoting 
Women on Boards that was presented to the 
Minister of Status of Women. The report 
recommended that:

•  Boards should aspire to 30% female directors 
over the 2014-2019 timeframe, with the 
longer term goal being gender balance.

•  Publicly traded companies should be subject 
to a “comply or explain” disclosure obligation 
in their published annual reports approach 
for moving toward an identified goal and 
should adopt two and five year goals within 
the context of a board renewal plan.

•  Companies should make gender balance 
on boards a priority to be advanced by 
board governance through policies, human 
resources, and board recruitment and 
nomination committees.

On March 26, 2014, Senator Céline Hervieux-
Payette introduced (for the fifth time) into 
Canada’s Senate, proposed legislation to 
establish gender parity on the board of 
directors of certain corporations. The current 
version of the bill passed first and second 
readings and was referred to the standing 
Senate Committee on Banking, Trade and 
Commerce on June 19, 2014.

Legislation in Québec requires that 50% of the 
board seats of Québec Crown corporations be 
held by women.

female directors  
over the 2014-2019 timeframe, with the 
longer term goal being gender balance.

ADVISORY COUNCIL FOR PROMOTING 
WOMEN ON BOARDS RECOMMENDS 
BOARDS ASPIRE TO

30%
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Women on Boards and in Senior Management 
Initiatives under Securities Legislation

In July 2013, at the request of the Government 
of the Province of Ontario, the Ontario 
Securities Commission (OSC) issued a 
consultation paper seeking input on proposed 
disclosure rules for public companies to 
encourage them to increase the number of 
women on boards and in senior management 
positions. On January 16, 2014, following 
receipt of over 92 written submissions and 
a public roundtable discussion, all of which 
generally supported the initiative, the OSC 
issued for comment proposed changes to 
corporate governance disclosure requirements 
which would apply to all companies subject to 
Ontario public company reporting obligations, 
other than companies listed on the TSX Venture 
Exchange and investment funds.

In July 2014, the securities regulatory 
authorities in Saskatchewan, Manitoba, Québec, 
New Brunswick, Nova Scotia, Newfoundland 
and Labrador, Northwest Territories and 
Nunavut republished the proposed changes 
for a comment period which ended September 
2, 2014. The British Columbia Securities 
Commission did not join these regulators 
in supporting the initiative and the Alberta 
Securities Commission took the additional step 
of stating it will not participate.

On October 15, 2014, the OSC and these 
eight securities regulatory authorities issued 
notice of amendments to National Instrument 
58-101 requiring disclosure respecting the 
representation of women on boards and in 
senior management. The new disclosure 
requirements will be effective for 2015 
Proxy Season and apply to all non-venture 
issuers reporting in Ontario, Saskatchewan, 

Manitoba, Québec, New Brunswick, Nova 
Scotia, Newfoundland and Labrador, Northwest 
Territories and Nunavut. Such companies are 
required to disclose in the proxy circular for the 
annual meeting (or the annual information form 
if the issuer does not send a proxy circular to 
its investors) filed following an issuer’s financial 
year ending on or after December 31, 2014: 

•  the number and percentage of women 
directors and women who are executive 
officers, together with any targets the 
company has adopted regarding the number 
or percentage of women in such positions 
and the progress made in achieving those 
targets or explain why it has not done so;

•  whether the company has a written policy 
relating to the identification and nomination 
of women candidates for director or explain 
why it has not done so;

•  a summary of any policy for the 
identification and nomination of women 
candidates for director which the company 
has adopted, the policy and its objectives, 
implementation measures, the annual and 
cumulative progress made on achieving the 
objectives and whether, and if so, how the 
board or nominating committee measures 
the policy’s effectiveness;

•  whether it considers the level of 
representation of women on the board in 
identifying and nominating candidates for 
director and the level of representation of 
women in executive officer positions when 
making executive officer appointments, or 
explain why it does not consider these levels 
of representation; and

•  whether or not the company has adopted 
term limits for board service and, if not,  
why not.
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2014 DISCLOSURE PRACTICES

While it was not mandatory to provide disclosure 
regarding diversity practices in 2014, the 
increased focus on gender diversity internationally 
and in Canada and the expectation that new 
disclosure requirements are forthcoming, 
led many Canadian issuers to increase the 
information they provide regarding their approach 
to diversity at the board and senior management 
levels in their proxy materials.

In 2014, a few Canadian companies took the 
step of disclosing a specific target or goal for 
the proportion of women on the board or senior 
management. Nine companies voluntarily 
adopted their own targets focussing on board 
gender proportion.

An increasing number of Canadian companies 
have adopted a formal policy or guideline 
addressing board diversity with a total of 24 
Canadian companies disclosing that they have 
done so. Policies adopted by issuers generally 
detail the commitment to board diversity and 
the actions to be taken, such as committing 
to actively recruit board members from 
diverse backgrounds, including by gender, 
age, ethnicity, Aboriginal heritage, geography, 
political affiliation and persons with disabilities. 
In addition, four companies disclosed that 
they were considering the adoption of a board 
diversity policy: Genesis Land Development 
Corp. and Midas Gold Corp., each stated they 
intended to develop a gender diversity policy 
in 2014; Pengrowth Energy Corporation stated 

9 Canadian Companies Who Have Adopted Targets for 
Board Gender Proportion (%)

25% 30-33% 50%

CAMECO CORPORATION
Diversity policy includes a 
target that at least 25% of 
their directors are women

BANK OF MONTREAL
Set a goal that each gender 
comprise at least 33% of the 
independent directors

COMINAR REAL ESTATE 
INVESTMENT TRUST
Aims to move towards gender 
parity on its board

EMERA INCORPORATED
Has a practice which requires 
no fewer than 25% of 
directors are female

CANADIAN REAL ESTATE 
INVESTMENT TRUST
Target requiring 33% of the 
independent directors be 
women by 2017

DREAM UNLIMITED
Targeted representation of 
women on board of at least 
50% when identifying board 
nominees

ROYAL BANK OF CANADA
Board set the objective that  
at least 25% of board 
members should be women

CINEPLEX INC. 
Committed to increase the 
proportion of female directors 
to 30% by 2017

TELUS CORPORATION
Adopted a target of having a 
minimum of 25% of women as 
independent directors by 2017
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that it has added this matter into its work plan 
for 2014; and Eldorado Gold Corporation stated 
that it had established a succession committee 
with responsibility for recommending to the 
board a diversity policy after OSC’s publication 
of the final rules regarding women on boards.

Two companies have adopted goals for the 
consideration of new candidates for director: 
National Bank of Canada set an objective 
that half of the director nominees to fill new 
vacant board member positions be women and 
Alacer Gold Corp.’s diversity goal requires at 
least 25% of all board candidates be women. 
Other companies disclosed that those involved 
in recruiting director candidates are required 
to put forward a diverse group of candidates, 
including women candidates.

2015 OUTLOOK 

By December 31, 2014, as companies are 
required to comply with the new securities law 
disclosure rules respecting the representation 
of women on boards and their targets regarding 
the number or percentage of women directors, 
an increase in the number of issuers adopting 
such targets can be anticipated. In addition, 
in light of the “comply or explain” disclosure 
obligation regarding whether companies 
have a written policy on nominating women 
candidates in their director identification and 
selection processes, it is expected that more 
companies will adopt formal board gender 
diversity policies in writing.

Osler’s Corporate Governance Group 
provides practical and effective governance 
strategies tailored to the needs of each 
organization, regardless of size or 
jurisdiction. Andrew J. MacDougall is a 
partner at Osler and specializes in corporate 
governance. Michele Qu is an articling 
student at Osler.

http://www.osler.com/OurPeople/Profile.aspx?id=319
http://www.osler.com/OurPeople/Profile.aspx?id=5896
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Over One-Third of 
Canadian Listed Issuers 
Have Adopted Advance 
Notice Provisions

BY ROBERT KHAZAM AND 
ANDREW MACDOUGALL

In our inaugural Research Report: Canadian Governance Highlights from the 2013 
Proxy Season, we broke the news about a massive wave of companies adopting 
advance notice provisions for director elections. Since then, the number of Canadian 
issuers who have adopted or proposed adoption of such provisions has more than 
doubled, and as of September 30, 2014, approximately 1242 issuers, or over 1/3 of all 
issuers listed on the TSX and TSX Venture Exchange, have adopted such provisions.

Last year we noted that the vast majority of 
issuers adopting advance notice provisions 
were smaller issuers, mainly listed on the 
TSX Venture Exchange and predominantly 
engaged in the mining industry. While the 
median advance notice issuer still meets those 
characteristics, the number of larger issuers, 
including TSX issuers, who are adopting 
advance notice provisions continues to increase 
and a growing percentage are outside of the 
mining industry. At the same time as advance 
notice provisions have become increasingly 
common place, experience in dealing with 
such provisions has prompted institutional 
shareholders and proxy advisory firms to 
reconsider aspects of the standard formulation  
of advance notice provisions in Canada. 
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WHAT ARE ADVANCE NOTICE 
PROVISIONS?
Advance notice provisions require shareholders 
to provide notice to the corporation if they 
wish to propose nominees to the board of 
directors. The length of notice varies, but 
shareholders are generally required to notify 
the corporation of proposed nominees 30 
to 65 days prior to an annual meeting of 
shareholders. Where an issuer provides 
less than 50 days notice of the date of its 
annual shareholder meeting, the deadline 
for providing advance notice is 10 days 
following the date public notice of the 
meeting was given. The notice must include 
information about the nominator and the 
individual(s) being nominated that is required 
to be disclosed in a dissident proxy circular, 
although some formulations of advance notice 
provisions require that additional information 
also be provided.

HOW ARE ADVANCE NOTICE 
PROVISIONS BEING ADOPTED?
The vast majority of issuers have adopted or 
proposed advance notice provisions in the form 
of changes to their constating documents, with 
47.3% adopting or proposing the provision 
as a standalone by-law or including it in 
the corporation’s general by-laws, 27.6% of 
issuers seeking approval of the provision in 
their articles, and 1.7% of issuers including an 
advance notice provision in their declaration of 
trust or trust indenture. 

Approximately 295 issuers, representing about 
23.4% of those issuers which have adopted 
or proposed advance notice provisions, have 
chosen to do so by way of a board policy without 
amending their constating documents. This 
approach offers the advantage of providing 
maximum flexibility to the board of directors to 
make subsequent changes in line with changing 

Issuers Implementing as Policy Only  
versus Changes to Constating Documents (%)

VIA CHANGE TO CONSTATING DOCUMENTS – BY-LAWS

VIA CHANGE TO CONSTATING DOCUMENTS – ARTICLES

VIA CHANGE TO CONSTATING DOCUMENTS – DECLARATION OF TRUST OR TRUST INDENTURE

POLICY ONLY
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practice. In some cases, issuers have adopted this 
approach in order to take immediate action in an 
attempt to dissuade a dissident shareholder. In 
other cases, issuers may have taken this approach 
due to concerns about their ability to obtain the 
necessary level of approval where their constating 
documents require approval by a special majority 
of 66 2/3% of the shareholders voting.

Support for adopting advance notice provisions 
as a board policy lies in the decision of the 
Supreme Court of British Columbia in Northern 
Minerals Investment Corp. v. Mundoro Capital Inc.  
In 2012, the court reached the somewhat 
surprising conclusion that under B.C. corporate 
law, a board of directors could, without 
shareholder approval, adopt a provision that 
adversely affects a shareholder’s right to 
nominate individuals to be considered for 
election as directors. The decision was not 
subsequently appealed and, as a result, the 
validity of advance notice provisions adopted in 
the form of a board policy without shareholder 

approval has not been considered by the B.C. 
Court of Appeal. The Mundoro decision was 
restricted to B.C. corporate law and it is not 
surprising that few issuers outside British 
Columbia have adopted advance notice 
provisions solely as a board policy. Of the 295 
issuers which adopted or proposed advance 
notice provisions only as a board policy, 270  
(or 91.5%) are governed by B.C. laws and 
only 25 (or 8.5%) are governed by the laws 
of another jurisdiction. The decision to adopt 
advance notice provisions solely as a board 
policy is also becoming less common, with just 
13.5% of those advance notice issuers in 2014 
choosing to take that approach, compared with 
28% in 2013. Similarly, even where a trust 
indenture or declaration of trust provides broad 
authority to the board of trustees to amend it, 
few income trusts rely on such authority. Only 
one (4.5%) of the 22 income trusts which have 
adopted advance notice provisions have done 
so without first obtaining unitholder approval.

Issuers implementing  
advance notice as only a policy 
incorporated in B.C. vs. other 
jurisdictions in Canada (%)

In its 2015 Canadian proxy voting 
guideline updates, ISS stated that where 
an advance notice policy has been 
adopted by the board but has not been 
submitted to a shareholder vote at the 
next shareholder meeting, it will generally 
withhold from voting on individual 
directors, committee members or the 
entire board as appropriate.91.5%

B.C.
8.5%
OTHER
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CHARACTERISTICS OF ADVANCE NOTICE ISSUERS

Adoption of advance notice provisions is still mostly a B.C. phenomenon. Nearly half (49%)  
of adopters, or 608 issuers, are incorporated in B.C. The remaining adopters are incorporated 
federally (200 issuers, or 16.1%), in Ontario (217 issuers, or 17.5%), in Alberta (176 issuers,  
or 14.2%), in Québec (25 issuers, or 2%), in Yukon (8 issuers, or 0.6%), in New Brunswick  
(2 issuers, or 0.2%), in Manitoba (3 issuers, or 0.2%) and in Saskatchewan (3 issuers, or 0.2%).

Advance Notice Adopters per Jurisdiction (#)

0

5

10

15

20

25

30

35

40

45

50

0

5

10

15

20

25

30

35

40

45

50

0

0

50

100

150

200

250

300

350

400

450

500

550

600

650

A
D

VA
N

C
E 

N
O

TI
C

E 
IS

SU
ER

S 
PE

R
 J

U
R

IS
D

IC
TI

O
N

S
A

D
VA

N
C

E 
N

O
TI

C
E 

IS
SU

ER
S 

PE
R

 J
U

R
IS

D
IC

TI
O

N
S 

(#
)

PE
R

C
EN

TA
G

E 
(%

)

49%
608

176

217

25 16

200

14.2%

17.5%
16.1%

2% 1.3%

QUÉBEC

FEDERAL

ONTA
RIO

OTHER
B.C

.

ALB
ERTA

QUÉBEC

FEDERAL

ONTA
RIO

OTHER
B.C

.

ALB
ERTA

PE
R

C
EN

TA
G

E 
(%

)

608

176

217

25 16

200

QUÉBEC

FEDERAL

ONTA
RIO

OTHER
B.C

.

ALB
ERTA

608

176

217

25 16

200

QUÉBEC

FEDERAL

ONTA
RIO

OTHER
B.C

.

ALB
ERTA

50

100

150

200

250

300

350

400

450

500

550

600

650



over one-third of Canadian listed issuers have adoPted advanCe notiCe Provisions
PlanninG for 2015: a 2014 Canadian Proxy season retrosPeCtive

14

Market Capitalization 
of Adopters (#)

Market Capitalization 
of Adopters (%)
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Adopters tend to be predominately smaller companies. Issuers having a market capitalization of 
less than $100 million represent 77.7% of adopters, 15.4% of adopters have a market capitalization 
between $100 million and $1 billion, and 6.9% have a market capitalization of over $1 billion. 
The proportion of larger issuers adopting advance notice provisions has increased year-over-year. 
Approximately 10.4% of issuers who adopted an advance notice provision in 2014 had a market 
capitalization of more than $1 billion, compared with about half that number in 2012 and 2013. Large 
cap issuers that have adopted or proposed advance notice provisions in 2014 include Suncor Energy 
Inc., Sun Life Financial Inc., Goldcorp Inc., Alimentation Couche-Tard Inc., and Encana Corporation.
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Approximately 63.8% of advance notice issuers are listed on the TSX Venture Exchange, while 31.4% 
are listed on the TSX. However, adoption by TSX listed companies is becoming more common. In 2014, 
34.6% of issuers who adopted or proposed advance notice provisions were listed on the TSX, compared 
with only 30% in 2013. By September 30, 2014, approximately 26.3% of all TSX listed companies and 
40.2% of all TSX Venture Exchange issuers had adopted or proposed an advance notice provision. 
TSX listed issuers are more likely to adopt advance notice provisions by amending their constating 
documents rather than simply adopting a board policy. Approximately 84.8% of TSX listed issuers 
which adopted or proposed advance notice provisions did so by amending their constating documents, 
compared to 72.1% of the TSX Venture Exchange advance notice issuers, which adopted or proposed 
to adopt advance notice provisions by amending their constating documents. 

TSX versus TSX Venture Exchange Issuers (%)
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The largest number of advance notice issuers is engaged in the mining industry representing 58.6% of 
advance notice issuers, followed by oil & gas issuers (15.6%), technology companies (4.7%), investment 
banking firms (4.1%), and biotechnology companies (2.9%). There are however, important differences 
between 2013 and 2014. A significant number of technology companies have adopted advance notice 
provisions and they represented 7.3% of issuers who adopted or proposed advance notice provisions 
in 2014, compared with 3.7% in 2013. Conversely, the number of mining companies who adopted or 
proposed advance notice provisions in 2014 decreased to 50.8% of advance notice issuers, down from 
62.3% in 2013. Advance notice issuers are increasingly evident among a broader range of industries – 
with issuers from the renewable energy, chemicals and media industries, among others – adopting and 
proposing advance notice provisions in higher numbers year over year.
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SUPPORT FOR ADVANCE  
NOTICE PROVISIONS
For those issuers reporting on the level of 
shareholder support for their adoption of 
advance notice provisions, the average approval 
rate was 90.7%. Support has gradually declined 
each year, with the average approval rate 
dropping below the 90% threshold in 2014. 
However, there are a number of reasons to 
believe that the average level of support is 
actually lower. The reported approval rates 
came almost exclusively from TSX listed 
issuers, since TSX Venture Exchange issuers do 
not generally publicly file their voting results. 
But not all TSX issuers disclosed the percentage 
of support received, with about 1/5 of them 
opting instead to disclose only whether the 
measure had passed or failed. Of those issuers 
which disclosed percentage support levels, 
six companies failed to receive shareholder 
approval of their advance notice provision 
(Bioniche Life Sciences Inc., Equal Energy 
Ltd., Petrominerales Ltd., Stantec Inc., Baja 
Mining Corp., and PetroBakken Energy Ltd.), 
although two such companies (Baja Mining 
Corp. and Lightstream Resources Ltd. (formerly 
PetroBakken Energy Ltd.)) subsequently passed 
the resolution at their next shareholder meeting. 
In addition, at least five issuers, including 
Interfor Corporation (formerly International 
Forest Products Limited), Dominion Diamond 
Corporation, PolyMet Mining Corp., Callinan 
Royalties Corporation, and Vitran Corporation 
Inc., withdrew their advance notice provision 
resolution prior to the meeting.

Shareholder experience with advance notice 
provisions in 2013 and 2014 resulted in 
institutional shareholders and proxy advisory 
firms re-examining the standard form of 
advance notice provision in Canada. Advance 
notice provisions are intended to provide 
protection against the possibility of potential 
directors being nominated at a shareholder 
meeting without prior notice to the company or 
its shareholders. While intended as a defensive 
measure, some companies have applied their 
advance notice provision offensively, for 
example, by delaying their shareholder meeting 
while insisting that shareholders comply with a 
notice deadline based on the original meeting 
date rather than the revised one. As a result, 
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Partners REIT had adopted its advance notice 
provision without seeking unitholder approval, 
relying on general authority under its Declaration 
of Trust. Justice Wilton-Siegel determined that 
in light of the finding that the notice was in 
compliance with the advance notice provision it 
was not necessary to consider Orange Capital’s 
argument that the failure to obtain unitholder 
approval invalidated the advance notice provision. 

Other aspects of advance notice provisions that 
ISS considers to be “potentially problematic 
and unsupportable by Canadian institutional 
shareholders” include:

•  a deadline for submitting director nominations 
that is less than 30 days before an annual 
meeting. In situations where the meeting is 
scheduled for a date that is less than 50 days 
after notice of the meeting is given, a deadline 
of 10 days after the first public announcement 
of the meeting is acceptable;

•  restrictions on the ability of the board of 
directors to waive the requirements of the 
advance notice provision;

•  the stipulation that as a pre-condition to 
a nominee’s eligibility they must agree in 
advance to comply with certain policies or 
guidelines of the company;

•  supplemental disclosure requirements 
that the nominator must comply with, 
and statements that the corporation is not 
required to disclose information received; 
and

•  other provisions that “have a negative impact 
on shareholders’ interests and deemed 
outside the purview of the stated purpose of 
the advance notice requirement.”

Ontario Teachers’ Pension Plan, ISS and others 
began voting against advance notice provisions 
unless the issuer removed from their proposed 
advance notice provision language stating 
that in no event shall any adjournment or 
postponement of a meeting of shareholders or 
the announcement thereof commence a new 
time period for the giving of advance notice. 
We do not expect institutional shareholders or 
ISS to change their position, although in June 
2014, Justice Wilton-Siegel overruled an issuer 
which on the basis of such language sought to 
deny a shareholder from submitting nominees. 
In Orange Capital, LLC v. Partners Real Estate 
Investment Trust, Orange Capital’s notice of 
its nominees for trustees of Partners REIT was 
rejected by Partners REIT as being untimely 
under their advance notice provision because 
it was not given sufficiently in advance of the 
originally scheduled date for the meeting. 
However, Justice Wilton-Siegel concluded that 
Orange Capital was in compliance with the 
advance notice provision stating:

“Advance notice policies are intended 

to be a shield to protect shareholders 

or unitholders, as well as management, 

from ambush; they are not intended 

to be a sword in the hands of 

management to exclude nominations 

given on ample notice or to buy time 

to develop a strategy for defeating a 

dissident shareholder group.”
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GOVERNANCE PRACTICES
Advance notice provisions impact the ability 
of shareholders to decide on the composition 
of the board of the issuer in which they have 
invested. Given this potentially significant 
impact, the lack of transparency surrounding 
the adoption of such provisions by some issuers 
is surprising. We found a significant number 
of issuers that did not advise shareholders 
or unitholders of the adoption of an advance 
notice provision until many months later. In 
some cases, the first indication that there had 
been a change was disclosure in the proxy 
circular seeking shareholder or unitholder 
approval of the measure adopted many months 
earlier. In cases where issuers first adopted an 
advance notice provision in conjunction with 
a continuance, arrangement or amalgamation, 
the proxy circular did not always highlight the 
adoption of an advance notice provision as 
being a significant change for shareholders.  

We also noted that a number of issuers 
were not always clear on whether they were 
ratifying a policy or amending their constating 
documents, sometimes using the terms policy, 
by-laws or articles interchangeably. If the goal 
of advance notice provisions is to ensure that 
there is an orderly nomination process to 
enable shareholders and unitholders to make 
informed choices regarding nominees to the 
board, transparency and clarity regarding the 
adoption of advance notice provisions  
is necessary. 

CONCLUSION

The speed at which corporate Canada 
decided to adopt advance notice provisions 
is extraordinary. They have gone from rare 
to commonplace with over 1/3 of Canadian 
exchange listed issuers now having adopted 
such provisions. While the rate of adoption 
slowed in 2014, the increase in the number 
of larger issuers and the diversity of their 
industries shows that this trend has not yet 
run its course.

Osler’s Corporate Governance Group 
provides practical and effective governance 
strategies tailored to the needs of each 
organization, regardless of size or 
jurisdiction. Andrew J. MacDougall is  
a partner at Osler and specializes in 
corporate governance. Robert Khazam is  
an articling student at Osler.

ISS has stated that if a company has  
an advance notice provision in its 
articles or by-laws that does not 
conform to ISS’ requirements, the next 
time the company seeks shareholder 
approval to change such articles or 
by-laws ISS will vote against the 
amendment unless the advance notice 
provision is also amended to conform 
to ISS’ requirements.

http://www.osler.com/OurPeople/Profile.aspx?id=319
http://www.osler.com/OurPeople/Profile.aspx?id=5887
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The number of Canadian companies providing their shareholders with an opportunity to vote on a non-
binding advisory resolution to approve executive compensation disclosure (say on pay votes) continues 
to rise, but at a slower speed. As of October 31, 2014, the number of companies conducting say on pay 
votes increased by 19 companies compared to last year, rising by 14.84% to a total of 147 companies 
compared to 128 companies in 2013. Meanwhile, shareholder support levels on company say on pay 
votes increased year-over-year, and no Canadian company failed to receive approval of its say on 
pay resolution in 2014. Say on pay was largely a non-event for the limited number of (mostly) large 
companies which offered it in 2014. 

Say On Pay 2014: 
Losing Steam in Canada

BY SEAN BERNSTEIN AND  
ANDREW MACDOUGALL

Companies Offering Say on Pay Each Year (#)
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The number of Canadian companies receiving 
shareholder proposals seeking a say on 
pay vote has remained fairly constant each 
year. According to data available through 
the Shareholder Association for Research 
& Education, there were six shareholder 
proposals requesting a say on pay vote in 
2014, the same number each year since 2011 
(except in 2012 with four). More recently, 
one shareholder proposal in 2013 and eight 
proposals in 2014 sought additional feedback 
on steps taken where the say on pay vote 
received less than 97% support. 

APPROVAL LEVELS

The average shareholder approval level in 
2014 saw a 1.81% increase in support this 
year to 91.36%, compared to a 2013 approval 
level of 89.55%. The 2014 approval average 
is similar to the 2012 average shareholder 
approval of 91.57%. The average result in 
2013 was weighed down by three companies 
which failed their say on pay votes, Equal 
Energy Ltd. (43.79% in favour), Golden Star 
Resources Ltd. (38.34% in favour) and Barrick 
Gold Corporation (14.80% in favour), and one 
company, MDC Partners Inc., which barely 
squeaked by with the approval of just 50.24% 
of the votes cast. Absent these four outliers, the 
2013 average total would have been 91.33%, 
approximately the same average level as in 
2012 and 2014.

No Canadian company failed its say on pay  
vote in 2014 and only eight companies in  
2014 received less than 70% of the votes cast  
(see chart right). In 2013, there were also 
seven companies which received less than 70% 
approval of their say on pay votes, although the 
average approval level for companies receiving 
less than 70% approval was considerably higher 
in 2014 (64.27%) compared to 2013 (46.33%).

Shareholders Requesting 
Say on Pay Votes (#)

Year # Proposals

2014 6

2013 6

2012 4

2011 6

Companies % of Votes

Crescent Point Energy Corp 56.67

Equal Energy Ltd. 58.10

Rare Element Resources Ltd. 61.33

BlackBerry Ltd. 66.62

Lions Gate Entertainment 67.50

MDC Partners Inc. 67.70

Gastar Exploration Ltd. 67.75

Aurico Gold Inc. 68.45

Companies Receiving Less Than 
70% Approval in 2014 (%)

No Canadian company failed 
its say on pay vote in 2014.
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Number of Canadian Companies Providing Say on Pay Votes 
by Market Capitalization Year-Over-Year 

Larger companies generally received higher levels of support. Companies with a market capitalization 
over $1 billion received 91.77% approval (2013 – 91.39%) whereas the average level of support at 
other companies was 90.19% approval (2013 – 84.43%).

Almost all Canadian companies providing say on pay votes in 2014 are listed on the TSX, with only 
one company listed on the TSX Venture Exchange and five Canadian companies are not listed on any 
Canadian stock exchange. Canadian companies interlisted on U.S. and Canadian stock exchanges have 
fared worse on their say on pay votes than companies listed exclusively on Canadian stock exchanges, 
although the gap is narrowing. The 67 companies listed exclusively on the TSX had an average say on 
pay vote of 93.83%, down 1.36% from 95.19% in 2013. The nine companies listed jointly on the TSX 
and NASDAQ had an average of 87.85%, up 6.27% from 81.58% in 2013. The 59 companies jointly 
listed on the TSX and NYSE had an average of 89.76%, up 2.78% from 86.98% in 2013.

SAY ON PAY VOTES ARE VOLUNTARY AND LIMITED TO  
LARGE COMPANIES IN CANADA 
There is no legal requirement to conduct say on pay votes under Canadian law and votes are generally 
conducted by Canadian companies on a voluntary basis. 

Canadian companies providing say on pay votes are overwhelmingly larger companies. Of the  
147 companies that conducted say on pay votes in 2014, 101 (68.70% of companies) have a market 
capitalization over $1 billion, 19 (12.93%) have a market capitalization between $500 million and  
$1 billion and 27 (13.37%) have a market capitalization below $500 million. 
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Year-Over-Year Comparison in the Oil & Gas Sector (#)

Say on pay was initially adopted by Canadian financial institutions, but Canadian companies 
in other industries have since adopted the practice. The oil & gas industry led with seven 
new companies holding say on pay votes in 2014. Approval levels are significantly lower in 
the oil & gas and mining industries. 

Year-Over-Year Approval Levels by Industry Sector (#)
and Average Say on Pay Vote (%)

0

5

10

15

20

25

30

2014201320122011

9

17
21

28

2014201320122011

# 
O

F 
C

O
M

PA
N

IE
S

0

5

10

15

20

25

30

2014

2013

2013 2014

2013 2014

OIL 
& G

AS

POW
ER

GENERATIO
N

RETA
IL

TELE
COMMUNI-

CATIO
NS

MIN
IN

G

FIN
ANCIA

L

SERVIC
ES

# 
O

F 
C

O
M

PA
N

IE
S

17
19

23

28 28

22

76 767 6

IN
D

U
ST

RY

0 5 10 15 20 25 30

2013

2014
MINING

FINANCIAL
SERVICES

OIL & GAS

POWER
GENERATION

RETAIL

TELECOMMUNI-
CATIONS

# OF COMPANIES

INDUSTRY

17
19

23
28

28
22

7
6

7
6

95.18%
93.85%

82.73%
87.08%

87.83%
89.07%

92.13%
94.04%

7
693.84%

90.38%

93.88%
96.67%

95.18%
93.85%

82.73%

87.08%

87.83%

89.07%

92.13% 94.04% 93.88% 96.67% 93.84% 90.38%



say on Pay 2014: losinG steaM in Canada
PlanninG for 2015: a 2014 Canadian Proxy season retrosPeCtive

24

DIFFERENCES IN PRACTICES

Annual say on pay votes: 
Most Canadian companies conducting say on 
pay votes do so on an annual basis. However, 
Golden Queen Mining Co. Ltd., Midway Gold 
Corp., Novacopper Inc., Response Biomedical 
Corp., Revett Minerals Inc., Secure Energy 
Services Inc., Tribute Pharmaceuticals and 
Yamana Gold Inc. have decided to hold their 
votes every three years instead. Air Canada and 
Imax Corporation hold say on pay votes every 
two years.

Disclosure of vote results: 
Most Canadian companies disclose the 
percentage of votes cast for the say on 
pay resolution. Four companies: Fennec 
Pharmaceuticals, Interfor Corp., Kingsway 
Financial Services Inc. and Aston Hill Financial 
reported that their say on pay vote passed, 
but without disclosing the level of support 
received. It is possible that some of these 
companies may have received less than 70% 
approval on their say on pay resolutions and 
that average results would be lower if detailed 
results were known.

TURNING IT AROUND IN 2014

Seven companies in 2013 and 2014 received 
less than 70% shareholder approval on their 
say on pay votes, although only two of the 
seven received less than 70% approval in 
both years: Equal Energy Ltd. (58.10% in 
2014; 43.79% in 2013) and MDC Partners Inc. 
(67.70% in 2014; 50.24% in 2013). However, 
both companies received significantly higher 
support year-over-year.

Companies experiencing the biggest turn-
around in voting results from 2013 were 
those which reached out to their shareholders 
following their annual meetings in 2013 and 
made changes to their practices.

•  Barrick Gold Corp., which holds the 
record in Canada for the lowest level 
of shareholder support on a say on pay 
vote with only 14.80% of shareholders in 
2013 voting in favour, received 80.30% 
approval in 2014. Several steps were taken 
following the 2013 annual shareholder 
meeting. The compensation committee 
engaged extensively with shareholders 
who represented more than 30% of total 
outstanding shares and six new directors 
were appointed to the board in 2014. 
Changes were made to the company’s 
compensation arrangements, including 
adoption of a transparent long-term 
performance scorecard for grading executive 
compensation, the granting of share units 
subject to vesting over three years and, upon 
vesting, settling in market-purchased shares 
subject to restrictions on transferability until 
termination of employment, and reducing 
cash bonus opportunities which are to be 
assessed individually for each executive. 
Pending such changes, salaries were frozen 
and bonus amounts were reduced.
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•  Golden Star Resources Ltd. leapt from a 
failed vote in 2013 with only 38.34% of 
shareholder support to 97.30% in 2014. In 
response to the 2013 vote, the company 
retained an independent compensation 
advisor for the compensation committee, 
froze base salaries, increased the level of 
equity incentives which are performance-
based, eliminated single-trigger vesting 
of equity awards on a change of control, 
revised its compensation peer group 
for benchmarking purposes, introduced 
share ownership requirements for 
executives and an anti-hedging policy, 
adopted a compensation clawback policy, 
terminated participation by executives in a 
discretionary bonus plan and improved its 
executive compensation disclosure. 

•  Although the say on pay resolution for 
MDC Partners Inc. was still below the 70% 
approval level in 2014, its support level did 
increase substantially from a mere majority 
in 2013 (50.24%) to over two-thirds support 
(67.70%) in 2014. Following the 2013 vote, 
the compensation committee met with 
institutional shareholders who comprised 
more than 60% of the company’s Class A 
voting shares and made a number of changes 
to its compensation practices. Such changes 
included adopting of performance metrics 
for long-term incentive awards, requiring 
the repayment of all outstanding loans by 
the CEO, revisions to the compensation peer 
group for benchmarking purposes, adopting 

a compensation clawback policy and 
prohibiting hedging of company shares. The 
changes made, however, were not sufficient 
to satisfy either Institutional Shareholder 
Services (ISS) or Glass Lewis.

•  The say on pay approval level rose 
from 55.80% in 2013 to 95.35% in 
2014 for Canadian Natural Resources 
Ltd. In response to the 2013 vote, the 
compensation committee solicited feedback 
from shareholders holding 50% of the 
outstanding shares, enhanced disclosure 
of executive compensation practices, 
engaged an independent consulting firm, 
and adopted a more rigorous approach to 
awarding short term incentives.

•  The say on pay voting results rose from 
62.80% in 2013 to 77.02% in 2014 for 
Thompson Creek Metals Company Inc. 
Following the 2013 vote, the compensation 
committee met with shareholders and made 
changes to the executive compensation 
program. Changes included freezing 
base salaries for named officers in 2014; 
increasing the portion of short term 
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incentive tied to company performance; 
adopting new performance metrics for long 
term incentives, a compensation clawback 
policy and share ownership guidelines; and 
prohibiting hedging of company shares and 
replacing modified single-trigger change of 
control arrangements with a double-trigger. 

Not every company which had less than 70% 
approval in 2013 appears to have engaged 
with its shareholders on compensation matters 
following its 2013 meeting.

•  Vitran Corporation Inc. does not report 
having undertaken any actions to engage 
with shareholders on its compensation 
practices subsequent to its 2013 annual 
meeting despite receiving only 58.56% 
shareholder approval in 2013. Nevertheless, 
the following year its say on pay 
resolution was approved by 83.81% of 
the shareholders who voted on the matter. 
However, the result likely reflects the fact 
that at that same meeting, shareholders 
voted overwhelmingly in favour of a going-
private transaction at a premium to the 
share trading price.

•  Equal Energy Ltd. received a relatively small 
increase in shareholder support on its say on 
pay resolution in 2014 (58.10%) compared 
to 2013 (43.79%). It appears to have taken 
no actions to engage with shareholders 
on compensation matters. Its lack of 
responsiveness may explain why of the three 
companies that failed to obtain majority 
approval of its say on pay resolution in 2013, 
it experienced the smallest improvement in 
vote results for 2014.

It is important to take steps to affirmatively 
address negative voting recommendations by 
proxy advisory firms. ISS states that in cases 
of egregious compensation practices or if the 
board fails to respond to concerns raised by 
a prior say on pay vote, it will recommend 
that shareholders withhold from voting for 
members of the compensation committee. 
Glass Lewis states that where a company 
maintains poor compensation policies year-
after-year, without showing they have taken 
steps to address the issues, it may also 
recommend that shareholders vote against the 
chairman and/or additional members of the 
compensation committee.

0
20 40 60 80 100

2013
2014

0 20

2014

2013

40 60 80 100

PERCENTAGE OF VOTE (%)

77.02
62.8

THOMPSON CREEK METALS COMPANY INC.

0
20 40 60 80 100

2013
2014

0 20

2014

2013

40 60 80 100

PERCENTAGE OF VOTE (%)

83.81
58.56

VITRAN CORPORATION INC.

0
20 40 60 80 100

2013
2014

0 20

2014

2013

40 60 80 100

PERCENTAGE OF VOTE (%)

43.79
58.10

EQUAL ENERGY LTD.



say on Pay 2014: losinG steaM in Canada
PlanninG for 2015: a 2014 Canadian Proxy season retrosPeCtive

27

DIRECTOR WITHHOLD VOTES

In the absence of a say on pay vote, if ISS 
concludes that a corporation has engaged 
in egregious compensation practices, it will 
recommend withholding from voting for those 
directors who serve on the compensation 
committee of the board. Accordingly, one 
argument cited in favour of voluntary adoption 
of say on pay voting is that it avoids a director 
withhold vote result that could trigger a 
director’s resignation under the corporation’s 
majority voting policy. Consistent with that 
argument and even though some corporations 
experienced relatively low say on pay 
approval results, the level of withhold votes 
for members of the compensation committee 
were not significantly higher.

One exception was MDC Partners Inc., which 
had received less than 70% approval on its say 
on pay resolution in both years. ISS and Glass 
Lewis were not satisfied with the changes the 
company made to its executive compensation 
practices and not only recommended 
against approval of the company’s say on 
pay resolution, but also recommended that 
shareholders withhold from voting for directors 
on the compensation committee (although Glass 
Lewis made an exception for one committee 
member who was a recent appointee). In 
the result, more than 22% of the votes were 
withheld from the election of three of the 
four directors who sat on the compensation 
committee, and 16% were withheld from the 
election of the remaining director. 

SAY ON PAY INTERNATIONALLY 

UNITED STATES
Advisory say on pay votes have now been 
required under U.S. legislation for several 
years. Steven Hall & Partners, an independent 
compensation consulting firm, reports that of 
the 3,045 companies which held say on pay 
votes as of September 4, 2014, 60 failed to 
obtain shareholder approval, a failure rate of 
1.97%. They report that of these 60 companies, 
18 failed to obtain shareholder approval for 
their say on pay resolutions at least once prior to 
failing the 2014 vote and two such companies, 
Nabors Industries Ltd. and Tutor Perini Corp., 
have failed every say on pay vote since 2011.

UNITED KINGDOM
A series of new rules respecting shareholder 
approval of executive compensation matters 
were introduced in the United Kingdom on 
October 1, 2013, affecting all companies 
at their 2014 annual meetings. The rules 
apply to UK incorporated companies whose 
securities are officially listed in the UK. Annual 
remuneration reports provided to shareholders 
must contain three elements: an annual 
statement by the Remuneration Chair outlining 
the decisions and changes made regarding 
executive compensation; a binding forward-
looking remuneration policy that must be 
voted upon by the shareholders every three 
years; and an advisory retrospective looking 
remuneration report which is voted upon 
annually by shareholders. 
 
EUROPEAN UNION
While the EU approach has focused almost 
exclusively on the banking sector in the past, 
recent legislative proposals would introduce 
rules similar to the UK. Shareholders would 
be entitled to a binding vote every three years 
on executive remuneration plans and vote 
annually (on an advisory basis) to indicate their 
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satisfaction with how the remuneration plans 
were being applied. Individual countries would 
themselves legislate the consequences of a 
failed say on pay vote.

SWITZERLAND
In 2013, following the approval by 68% 
of Swiss voters for an initiative to adopt 
a requirement for binding say on pay 
shareholder votes, the Federal Constitution 
of the Swiss Confederation was revised. The 
changes created some of the toughest say on 
pay regulations to date. The rules require say 
on pay votes to be held annually, the results are 
binding, and such votes are to be held for each 
of the members of the executive team, board 
of directors and advisory board. Pension funds 
are required to vote and disclose how they 
voted. In addition, companies are no longer 
allowed to offer bonuses to executives joining 
the company (golden handshake) or leaving 
the company (golden parachute). Violations 
could be met with fines or imprisonment. An 
ordinance based on excessive compensation 
practices in listed corporations came into 
effect on January 1, 2014, which requires 

compliance with the changes over 2014 and 
2015. In November 2013, Swiss voters rejected 
a subsequent compensation-related initiative, 
which would have limited the salary of the 
highest paid executive to 12 times the salary of 
the lowest paid employee.

AUSTRALIA
Since 2005, Australian companies have held 
an annual advisory say on pay vote. The vote 
was modified in 2011 by implementing the 
“two strikes rule,” where if less than 75% of 
shareholders vote in favour of an executive 
compensation package for two consecutive 
years, and shareholders other than key 
management personnel whose remuneration is 
disclosed in the remuneration report approve 
a “board spill resolution,” the company is 
required to hold a new meeting to elect 
directors within 90 days. So far, few companies 
have fallen below the 75% threshold for two 
consecutive years and there are even fewer 
instances where a board spill resolution has 
been approved and, if approved, resulted in a 
change in the board.

Osler’s Corporate Governance Group 
provides practical and effective governance 
strategies tailored to the needs of each 
organization, regardless of size or 
jurisdiction. Andrew J. MacDougall is  
a partner at Osler and specializes in 
corporate governance. Sean Bernstein is  
an articling student at Osler.

http://www.osler.com/OurPeople/Profile.aspx?id=319
http://www.osler.com/OurPeople/Profile.aspx?id=5876
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Enthusiasm for 
Notice and Access 
Grows in 2014

BY BRANDON KERSTENS AND 
ANDREW MACDOUGALL 

Notice and Access Usage by Region (#)

Under notice and access, security holders are provided with a notice containing details of the date, time 
and place of the shareholder meeting, a brief description of the matters to be voted on, and instructions 
regarding how to access an electronic copy or request a paper copy of the proxy materials. Electronic 
delivery of proxy materials via notice and access under Canadian securities legislation was introduced 
in time for the 2013 proxy season.

In both 2013 and 2014, the overwhelming majority of corporations using notice and access were from 
Ontario, British Columbia and Alberta, representing over 84% of all users. However, there are some 
jurisdictions where no corporations have taken the plunge. 
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Now in its second year, the number of Canadian 
issuers using notice and access has jumped 
62% from 257 issuers in 2013 to 415 issuers in 
2014. After holding back for a year, Canadian 
issuers have leapt at the chance to send proxy 
materials to their security holders electronically 
without obtaining prior consent to do so from 
such security holders. 

Notice and access offers the promise of 
significant costs savings by reducing printing 
and mailing costs for proxy materials, although 
there are concerns that the absence of physical 
materials could lead to a decline in voting 
response levels. Introduction of notice and 
access in the United States led to a marked 
drop in response levels from retail and 
institutional shareholders in its initial years, 
Canadian issuers did not share that experience. 
Based on feedback and results from Osler’s 
large and small clients who implemented notice 
and access, no decline in the voting response 
levels was experienced. Issuers were initially 
concerned about the challenges of responding 
to shareholder requests for paper copies of 
proxy materials; however, the number of these 
requests for Canadian issuers has generally 
been insignificant. Nevertheless, in the case 
of smaller issuers, implementation of notice 
and access did not result in a significant cost 
savings. Such issuers reported that reductions 
in their printing and mailing costs were largely 
offset by the cost of implementing notice and 
access. The lack of substantial realized cost 
savings may explain why 31 issuers that used 
notice and access in 2013 discontinued using 
it in 2014 (all were smaller issuers with market 
capitalizations below $500 million).

While the use of notice and access is growing, 
not all Canadian issuers are able to implement 
it. Under Canadian securities legislation, notice 
and access is not available to investment funds 

and those issuers with restrictions precluding 
electronic delivery via notice and access in their 
constating documents. In addition, the Canada 
Business Corporations Act (CBCA), federal 
financial institution legislation, and business 
corporation legislation in Saskatchewan, contain 
consent requirements for electronic delivery 
that can preclude such companies from taking 
advantage of notice and access. 

In the case of CBCA companies, it is possible to 
obtain an exemption from applicable statutory 
requirements in order to use notice and 
access for the distribution of proxy materials 
to registered shareholders. In February 2013, 
Corporations Canada issued a notice stating 
that it was prepared to grant exemptions to 
permit CBCA corporations to distribute proxy 
materials each year to registered shareholders 
using notice and access, although the exemption 
would only apply to the distribution of materials 
for the next meeting. However, use of notice 
and access for the distribution of materials 
to beneficial owners of the shares of CBCA 
corporations is not available and Corporations 
Canada noted that it does not have authority to 
grant exemptions to permit such materials to be 
distributed to beneficial owners.

Surprisingly, our research shows that 46 CBCA 
corporations used notice and access for delivery 
of proxy materials. We noted that a few CBCA 
corporations decided to use notice and access for 
distribution of materials only to those registered 
or beneficial owners who had consented to 
electronic delivery. For purposes of that number 
and our analysis, we did not include CBCA 
corporations which limited their use of notice 
and access in such manner. Corporations have 
for some time been able to send proxy materials 
electronically to consenting security holders 
without having to use notice and access.
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Three CBCA corporations used notice and 
access for delivery of proxy materials solely 
to registered holders, but only one of them 
actually obtained exemptive relief from 
Corporations Canada in order to do so. A 
total of 34 CBCA corporations sent materials 
to their registered shareholders using notice 
and access either as a distribution solely to 
registered shareholders or to both registered 
and beneficial owners, but only 19 (or 56%) 
of them were granted exemptive relief from 
Corporations Canada to permit them to use 
notice and access for delivery of materials 
to registered shareholders. A total of 43 
CBCA corporations used notice and access 
for delivery of proxy materials to beneficial 

owners, of which 12 used notice and access 
for distribution of proxy materials solely to 
beneficial owners. Of the 27 CBCA corporations 
which used notice and access for delivery of 
materials either (i) to beneficial owners or 
(ii) to registered shareholders without having 
obtained exemptive relief from Corporations 
Canada, all had market capitalizations below 
$500 million, except Finning International Inc., 
Intertape Polymer Group Inc., Premium Brands 
Holdings Corporation and SunOpta Inc. 

What is clear in 2014 is that Canadian 
corporations have chosen to embrace 
the flexibility afforded under notice and 
access and as further kinks are ironed out, 
enthusiasm should continue.

46 CBCA Corporations Using Notice and Access (#)

Osler’s Corporate Governance Group provides practical and effective governance strategies tailored to 
the needs of each organization, regardless of size or jurisdiction. Andrew J. MacDougall is a partner 
at Osler and specializes in corporate governance. Brandon Kerstens is an articling student at Osler.
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Reviewing 2014 and  
Expectations for 2015

Regulatory Developments
There were few substantive regulatory 
developments in 2014 that affected proxy voting. 
Securities regulators in Canada, other than those 
in Alberta, British Columbia, Prince Edward 
Island and Yukon, have adopted new disclosure 
requirements respecting the representation of 
women on boards and in senior management. 
The changes also introduced a new requirement 
to disclosure practices with respect to director 
term limits or other mechanisms of board 
renewal. In addition, amendments to TSX rules 
to require all TSX-listed issuers which are not 
majority controlled to adopt majority voting 
policies came into effect. However, in 2014 
Canadian securities regulators:

•  decided against reducing the threshold for 
early warning reporting from 10% to 5%, 
thus leaving shareholders and companies 
with less information regarding material 
share accumulations that might signal 
potential activism;

•  decided against regulating proxy advisory 
firms, opting instead to introduce proposed 
guidance on recommended practices; and

•  continued their consultation with industry, 
shareholder and investor groups regarding 
enhancements to the current proxy voting 
system.

In the U.S., little progress was made with 
respect to proposed changes regarding CEO 
pay ratio disclosure, compensation clawbacks, 
hedging and pay for performance disclosure 
requirements. Staff at the U.S. Securities 
Exchange Commission issued a legal bulletin 
providing guidance regarding the use of 
proxy advisory firms and the extent to which 
the activities of such firms are exempt from 
proxy solicitation rules. (See Staff Legal 
Bulletin No. 20: Proxy Voting: Proxy Voting 
Responsibilities of Investment Advisers and 
Availability of Exemptions from the Proxy 
Rules for Proxy Advisory Firms.) 

We have reviewed continuing trends and developments in the adoption of say on pay, notice and 
access for delivery of proxy materials and advance notice provisions for the election of directors.  
As described below, we predict that Canadian companies will continue to embrace such practices  
in 2015, albeit at slower rates than in 2014.
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Impact of Shareholder Activism
Although there were fewer proxy contests 
in 2014, activist activity levels remained 
high. This prompted many companies to not 
only consider adoption of advance notice 
provisions for director elections, but also 
to review and clarify other provisions of 
their articles, by-laws or other constating 
documents in anticipation of potential future 
disputes. Company proposals were affected 
by changes in ISS proxy voting practices. 
Adoption of enhanced quorum by-laws ceased 
when ISS determined late in 2013 that it 
would no longer support such provisions. 
Similarly, proposals to prohibit the receipt 
by directors or director nominees of third 
party consideration for their service on the 
board to prevent potential misalignment of 
incentives for directors were withdrawn prior 
to voting as a result of ISS’ determination that 
it would prefer to consider whether or not the 
benefits of having the director outweighed 
the objectionable compensation arrangement. 
And a number of companies were taken by 
surprise when, as noted earlier in our report, 
ISS decided mid-season to recommend against 
adoption of advance notice provisions for 
director unless changes to certain common 
provisions were made.

OUTLOOK FOR 2015

To assist companies preparing for next year, 
here are our top seven predictions for the 2015 
proxy season:

•  The number of companies adopting written 
policies or guidelines on board diversity will 
increase substantially, as will the number of 
companies which adopt specific targets for 
the proportion of women on the board.

•  Boards will carefully examine or re-examine 
whether to adopt term limits for director 
service and the appropriate length of 
such service, and the need for transitional 
provisions if adopted to provide for measured 
turn-over, and many will consider whether to 
raise or eliminate director age limits.

•  Use of technology to enhance electronic 
distribution of proxy materials (including via 
notice-and-access), and electronic voting and 
participation at shareholder meetings will 
continue to increase.

•  More companies will adopt advance notice 
provisions for director elections, although the 
rate of adoption will be much lower.

•  The number of companies adopting say on 
pay will increase, but at a much lower rate.

•  Proxy circular disclosure will continue 
enhancements to improve readability, 
including through the use of plain English, 
graphics, charts and tables, summaries of 
governance and compensation practices and 
letters from the chair of the compensation 
committee and the board or governance 
committee chair. Proxy circulars will continue 
to include content which goes well beyond 
prescribed legal minimums. 

•  Companies will increase their reliance on 
third party service providers to provide 
current information regarding the identities 
of beneficial owners of their shares.
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