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• NAFTA’s History and Results

• NAFTA Renegotiations
◦ Current Status

◦ Contentious Areas

• Threat of U.S. Withdrawal

• Canada – U.S. Trade without NAFTA

• New Trade Agreements
◦ Canada-EU Comprehensive Economic and Trade Agreement (CETA)

◦ Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)

Agenda
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NAFTA’s History and Results
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• Canada and the U.S. entered into the Canada-U.S. Free Trade Agreement (CUSFTA) in 1988

• Shortly after CUSFTA was signed, Mexico expressed interest in bilateral deal with the U.S.

• Canada asked to join the U.S. – Mexican talks, fearing that a bilateral U.S.-Mexico deal 
could undermine the benefits of CUSFTA

• Negotiations began in 1990, and the North American Free Trade Agreement (NAFTA) was 
signed in 1992 and went into effect in 1994

• CUSFTA was superseded by NAFTA

NAFTA’s History and Results
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• Trade between the NAFTA parties has increased threefold since 1993, amounting to nearly $1 
trillion in 2016 

• Canada is the U.S.’ largest export market, Mexico is its second largest export market

◦ Estimated that some fourteen million U.S. jobs rely on trade with Canada and Mexico 

• Canadian direct investment in Mexico has increased dramatically since NAFTA entered into force, 
reaching nearly CA$16.8 billion in 2016, up from only CA$530 million in 1993.

• The U.S.-Mexico trade balance swung from a $1.7 billion U.S. surplus in 1993 to a $54 billion deficit by 
2014

• Critics argue that the surge of imports caused the loss of up to 600,000 U.S. jobs over two decades

NAFTA’s History and Results
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• Auto Sector

◦ NAFTA has created a continental supply chain for automobiles

◦ Michigan alone has lost 300,000 auto sector jobs since 2000

• Estimated that 13% was from trade, rest from automation

◦ Mexico buys just eight per cent of North American-made vehicles but employs 45 per cent of 
the continent's auto workers. 

• Mexican autoworkers earn an average of about $4 per hour, compared to $30-$35 per hour in the U.S. 
and Canada. 

NAFTA and the Auto Sector
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NAFTA Renegotiations
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• Renegotiations began in August 2017 after public consultation process by all three 
governments

• The seventh round concluded in Mexico on March 5, 2018

• The eighth round scheduled for April 2018 was cancelled

• Replaced with a “permanent negotiating round”, with Ministers and negotiators from the three 
countries meeting continuously  in an effort to reach a deal. 

• Ministers concluded a week of continuous negotiations on Friday (April 27th)

• Plan is for the Ministers to reconvene on May 7th, though civil servants will continue 
negotiations through this time

NAFTA Renegotiations – Current Status
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• Urgency based in part on upcoming elections

◦ Mexican Presidential – July 1, 2018

◦ U.S. Congressional – November 6, 2018

• Realistic prospect of changes of control arising from both elections, which could make finalizing and 
ratifying the agreement more difficult

• Canadian and Mexican exemptions from U.S. steel and aluminum tariffs were to expire May 1, 2018

• U.S. steel and aluminum tariffs were initially applied due to concerns about the impact of 
imports on national security

• Tariff exemptions have since been tied by President Trump to the renegotiation of NAFTA

NAFTA Renegotiations – Current Status
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NAFTA Renegotiations – Contentious Areas 
Topic Current State U.S. Proposal Canadian and/or Mexican Counter-Proposal

“Sunset Clause” No sunset clause or 
regular reviews exist.

NAFTA expiry in 5 years unless renewal is 
agreed to by the parties.

A review of the agreement every 5 years, with 
proposals on how it could be updated.

Government 
Procurement

No restrictions based on 
reciprocal value.

Limiting the value of procurements to the 
reciprocal dollar value of procurements that 
U.S. companies receive from the other NAFTA 
parties.

No limits on the value of government procurement 
available to companies from any of the three 
countries

Mexico proposed to limit U.S. companies  to the 
amount procured by the U.S. government from 
Mexican companies if the U.S. proposal is 
implemented.
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NAFTA Renegotiations – Contentious Areas 
Topic and 
Current State

Current State U.S. Proposal Canadian and/or Mexican Counter-Proposal

Automotive 
Rules of Origin

60-62.5% NAFTA 
Content.

85% NAFTA content and 50% U.S. content for 
vehicles (flexibility shown to remove U.S. content 
requirement in exchange for a wage-based 
restriction).

Increasing the NAFTA content requirements, while 
also expanding content definitions to include 
research and development expenditures. 

Investor-State 
Dispute 
Settlement 
(ISDS)

Exists for persons from 
all NAFTA parties 
through Chapter 11.

Allowing states to opt-in to an ISDS system, so 
that only states that have opted in can be the 
subject of investor-state claims.  

Providing ISDS only to persons of states that have 
opted-in to ISDS. 

If the U.S. opts-out, the U.S. could not be a 
respondent but U.S. persons would also not be able 
to use ISDS against the other parties.

Dispute 
Resolution for 
Trade Remedies

Exists for all parties 
through Chapter 19.

Eliminate Chapter 19. Preserve Chapter 19. 
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Threat of U.S. Withdrawal 
from NAFTA
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• Throughout the negotiation process, President Trump has repeatedly threatened to trigger U.S. withdrawal from 
NAFTA

◦ Article 2205 of NAFTA allows any one of the parties to the agreement to withdraw after providing six months’ notice to the other
parties.

• Predominant view is that the President cannot unilaterally withdraw from NAFTA

◦ Much of NAFTA is implemented in legislation

◦ U.S. Constitution grants Congress power over trade

• However, NAFTA’s implementing legislation allows the President to adjust tariff rates for Canada and Mexico 
unilaterally “to maintain the general level of reciprocal and mutually advantageous concessions with respect to 
Canada or Mexico provided for by [NAFTA]”

◦ May be used to increase tariffs without withdrawing from NAFTA

Threat of U.S. Withdrawal from NAFTA
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Canada – U.S. Trade without 
NAFTA
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• As NAFTA superseded CUSFTA, it is possible that U.S.-Canada trade would be 
governed by CUSFTA after NAFTA is terminated
◦ Much of NAFTA’s implementing legislation in Canada reverts to CUSFTA if NAFTA ceases to exist

• If CUSFTA were to govern U.S.–Canada trade, there would no impact on tariffs 
imposed

Canada – U.S. Trade without NAFTA but with 
CUSFTA
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• Unlikely that the U.S. would withdraw from NAFTA and maintain CUSFTA

• If both are removed, then WTO Most-Favoured Nation principles would govern 
trade between Canada and the U.S.

• Impact of this change could be significant, varying largely by industry
◦ Higher tariff rates on motor vehicles and parts, combined with the continental integration of the 

industry, would hit hard

◦ Others, such as oil and gas, would be minimally impacted by tariffs

Canada – U.S. Trade without NAFTA and 
CUSFTA
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• Some general benefits lost if NAFTA were terminated
◦ Loss of Chapter 11 Investor-State Dispute Settlement

◦ Loss of Chapter 19 Dispute Settlement

◦ Loss of preferential government procurement treatment

◦ Loss of preferential labour mobility

◦ Loss by US investors of preferential review threshold under the Investment Canada Act

Canada – U.S. Trade without NAFTA and 
CUSFTA
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New Trade Agreements
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• Preferred Access to the E.U. Marketplace

◦ The E.U. is the world’s 2nd largest economy and Canada’s 2nd largest bilateral trading partner

• $39.8 billion worth of merchandise exports went from Canada to the E.U. in 2016 

◦ Even post-Brexit, the E.U. will remain a significant trade partner with its 27 member states and a 
marketplace of more than 440 million people and a GDP of over $17 trillion 

◦ Canada’s projected increases from CETA: 9.3% more exports of goods, 14% more services trade

Canada-EU Comprehensive Economic and 
Trade Agreement (CETA)
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• Broad Reach

◦ CETA covers virtually all sectors and aspects of Canada-E.U. trade

• Tariff Elimination

◦ Elimination of 99% of tariffs upon full implementation; 98% with provisional

◦ Elimination of approximately 95% of EU agricultural tariffs 

• Increased access to Government Procurement opportunities 

◦ Access to all levels of E.U. government, including individual Member State governments, local governments, 
public utilities

◦ E.U. government procurement opportunities are worth an estimated $3.3 trillion annually

Canada-EU Comprehensive Economic and 
Trade Agreement (CETA)
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• 11 Pacific-Rim countries party to the agreement

◦ Canada, Australia, Brunei, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, and 
Vietnam 

◦ Represent 495 million people and $13.5 trillion in combined GDP, and 14% of the global economy

◦ Bilateral trade between Canada and other CPTPP countries, including both goods and services, 
amounted to $105 billion in 2016, accounting for 8.1% of Canada’s total trade

• Based on the “Trans-Pacific Partnership” (TPP)

◦ U.S. withdrew shortly after President Trump was inaugurated 

◦ CPTPP suspends or changes more than 20 provisions from the original TPP

Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership (CPTPP)
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• Signed on March 8, 2018

◦ To be ratified before coming into force 

• Large reductions in tariffs across industries

◦ Estimated tariff savings of $428 million per year for Canadian exports

◦ Bulk of the savings derived from reduced tariffs applied by the Japanese to Canadian agricultural exports

• Autos Side Letter with Japan

◦ Provides Canada most-favoured nation treatment in relation to some auto regulations

◦ Will create an enforceable dispute resolution mechanism prior to ratification of the CPTPP by Canada and 
Japan

Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership (CPTPP)
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Questions?

Riyaz Dattu
Partner, International Trade and Investment Law

Osler, Hoskin & Harcourt LLP
Toronto, Canada

416.862.6569
rdattu@osler.com
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