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I. Introduction

That fraud vitiates all transactions is no less true
of tax than of contract law. Congress’s first revenue
law passed after ratification of the 16th Amendment
extended by three years Treasury’s period for col-
lecting taxes from fraudulent filers. Since 1919 that
extension has been indefinite.1

For 88 years that provision was interpreted in
light of the drafting committee’s explanation that
‘‘authority is given to the Commissioner [of Internal
Revenue] to take summary proceedings for collec-
tion of the tax in cases where there is evidence that
the taxpayer designed to evade the tax.’’2 But the IRS
convinced the U.S. Tax Court to change the rules in
Allen v. Commissioner,3 which upheld otherwise
untimely assessments against a taxpayer because of
his return preparer’s fraud. In the Tax Court’s view,
the government’s proof that the preparer of a tax-
payer’s return intended to defraud the IRS is suffi-
cient for statutory tolling even if the taxpayer had
no such intent.4

Today, the Allen doctrine of preparer fraud is in
flux. While the Second Circuit adopted the doctrine
two years ago, the Federal Circuit has more recently
rejected it.5 The Federal Circuit’s July 2015 decision
in BASR Partnership v. United States6 upheld an
earlier decision by the Court of Federal Claims that
split the rule of law in the national forums for
refund and deficiency litigation. Unlike the Tax
Court, the claims court will not toll the govern-
ment’s three-year assessment period without a
showing that the taxpayer, or an authorized agent,
specifically intended to evade taxes known to be
owing.7 Because not all preparers of taxpayers’
returns are general agents, a taxpayer’s forum
choice can be dispositive of most, if not all, cases of
preparer fraud.8

Tax litigators must understand this evolving ju-
risprudence in order to avoid the pitfalls of preparer

1Act of October 3, 1913, section 2(e), P.L. 63-16, 38 Stat. 114,
169 (extending the commissioner’s limitations period by three
years); and Revenue Act of 1918, section 250(d), 40 Stat. 1083

(extending the commissioner’s assessment period in cases of
returns filed with ‘‘intent to evade the tax’’).

2S. Rep. 617, to accompany H.R. 12863, 65th Cong., 3d Sess.,
at 10 (Dec. 6, 1919) (emphasis in original).

3Allen, 128 T.C. 37 (2007).
4Id. at 37-38.
5See Wallwork, ‘‘What You Don’t Know Can Hurt You:

Paying for Preparer Fraud,’’ Tax Notes, Dec. 21, 2015, p. 1509,
1509-1510 (collecting cases).

6BASR Partnership, 795 F.3d 1338 (Fed. Cir. 2015), aff’g 113
Fed. Cl. 181 (2013).

7Compare Allen, 128 T.C. 37, 38; and City Wide Transit Inc. v.
Commissioner, 709 F.3d 102, 107-108 (2d Cir. 2013), rev’g T.C.
Memo. 2011-279 (upholding otherwise untimely assessment
against an innocent taxpayer whose tax return preparer com-
mitted fraud), with BASR Partnership, 795 F.3d 1338, 1339-1357,
aff’g 113 Fed. Cl. 181 (rejecting Allen’s doctrine of preparer
fraud).

8Loving v. IRS, 742 F.3d 1013, 1017 (D.C. Cir. 2014).
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A July 2015 decision by the Federal Circuit
irrevocably split the Court of Federal Claim’s juris-
prudence from that of the Tax Court under section
6501(c)(1), which authorizes perpetual assessment
of fraudulent returns filed with intent to evade tax.
More than half of U.S. taxpayers who rely on tax
professionals to complete their returns each year
now face more uncertainty than ever under the
code’s 97-year-old fraudulent return exception to
the running of the statute of limitations. This report
shows how taxpayers can use this new choice of
forum in the wake of this split to avoid liabilities
from third-party fraud in claims court that would
otherwise be assessable in Tax Court.
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fraud under section 6501(c)(1). For now the Tax
Court’s doctrine of preparer fraud remains a trap
for the unwary litigant in deficiency court, which
adjudicates over 95 percent of federal tax contests.9
This report offers a way through this morass by
tracing section 6501(c)(1)’s text, history, policy, and
judicial construction through the doctrine of pre-
parer fraud. It describes section 6501(c)(1)’s expan-
sion under Allen as well as its development since.
From these cases, this report discerns a general
trend away from Allen’s theory that ‘‘the statute
keys the extension to the fraudulent nature of the
return, not to the identity of the perpetrator of the
fraud,’’ toward traditional principles of agency,
which have guided the fraudulent-return exception
from its inception.10 It suggests this trend should
continue until Allen is overruled.11

II. Fraudulent Deficiencies

A. Section 6501
Despite its harshness, unlimited assessment of

tax evaders is almost indispensable in our system of
voluntary compliance that relies on individual citi-
zens to report their income freely and voluntarily,
calculate their tax liability correctly, and file a tax
return on time.12 Just as honest taxpayers should be
entitled to repose from government ‘‘claims that
have been allowed to slumber until evidence has
been lost, memories have faded, and witnesses have
disappeared,’’ dishonest ones cannot complain
when their fraud is discovered and taxes assessed
years later.13

Congress has balanced these twin purposes by
providing dual procedures for honest and dishonest
filers under section 6501. Section 6501 sets forth the
federal rules for assessment and collection of taxes.
Section 6501(a) bars the IRS from commencing
assessments more than three years after a taxpayer

has filed a return, extended to six years by the
taxpayer’s failure to report at least 75 percent of
gross income on the return.14 Section 6501(b) re-
lieves the government’s administrative burden of
keeping track of early filings by deeming returns
filed before the statutory due date, which is usually
April 15 or March 15 for non-fiscal-year taxpayers,
to be filed on that date.15 Finally, section 6501(c)
suspends statutes of limitation on assessment and
collection of tax in cases of fraud and nonfiling.16

Thus, taxpayers who file their returns honestly
and in good faith are never liable for reassessments
commenced more than six years after filing even if
their mistake is grossly negligent, without intent to
defraud.17 But no statute of limitation applies if ‘‘the
return required to be filed by the taxpayer’’ is ‘‘a
false or fraudulent return with the intent to evade
tax.’’18 Similar provisions remove the statutory bar
from those who ‘‘willfully attempt in any manner to
evade tax imposed by [the Internal Revenue Code]
(other than [income, gift, and estate] tax imposed by
subtitle A or B),’’ as well as from ‘‘any partner [who]
has, with the intent to evade tax, signed or partici-
pated directly or indirectly in the preparation of a
false or fraudulent item.’’19 These provisions are
justified on grounds of deterrence and retribution
because of the high cost of tax evasion in our system
of voluntary compliance.

Unlimited collection of unpaid taxes and interest
from tax evaders recoups the government’s cost,
while the 75 percent fraud penalty deters those who
would defraud the IRS by punishing those who do.20

By restricting repose to good-faith filers, the gov-
ernment exacts a heavy toll from those who would
defraud the government, allowing the IRS to forever
impose 175 percent of the fraudulent filer’s original
liability against taxpayers, their heirs and assigns,
with interest compounding into perpetuity.21 Once
discovered, such fraud could make a viable business
worthless or render heirs insolvent.22

9See The Honorable L. Paige Marvel, ‘‘The Evolution of Trial
Practice in the United States Tax Court,’’ 68 Tax Lawyer 289, 289
(2014) (‘‘The Tax Court adjudicates more than 95 percent of the
tax cases filed by taxpayers nationally.’’).

10See generally BASR Partnership, 795 F.3d 1338, 1339-1357
(rejecting a tax lawyer’s fraud as a basis for tolling under section
6501(c)(1)); Ames-Mechelke v. Commissioner, T.C. Memo. 2013-176
(failing to consider a tax adviser’s fraud as grounds for statutory
tolling); and Browning v. Commissioner, T.C. Memo. 2011-261
(failing to consider a tax lawyer’s fraud as a basis for tolling
under 6501(c)(1)).

11See Allen, 128 T.C. at 40 (‘‘The statute keys the extension to
the fraudulent nature of the return, not to the identity of the
perpetrator of the fraud.’’).

12IRS, ‘‘Understanding Taxes Glossary: Voluntary Compli-
ance,’’ available at https://apps.irs.gov/app/understanding
Taxes/student/glossary.jsp.

13Rothensies v. Elec. Storage Battery Co., 329 U.S. 296, 301 (1946)
(J. Jackson).

14Section 6501(a), (b), (e).
15Sections 6072, 6501(b)(1).
16Section 6501(c)(1), (2).
17Section 6501(e)(1) (establishing a six-year limit on ‘‘sub-

stantial omissions’’); and section 6501(c)(1)(B) (extending inno-
cent partners’ assessment period to six years for cases in which
another partner fraudulently filed a partnership return).

18Section 6501(a), (c)(1) (emphasis added).
19Section 6501(c)(2) (emphasis added); and section 6229(c)(1)

(emphasis added).
20Section 6663(a).
21See sections 6501(c)(1), (c)(2), 6229(c)(1) (establishing un-

limited assessment periods in cases of fraud); and section
6663(a) (imposing a 75 percent fraud penalty on fraudulent
filers).

22Id. at 627 (holding a fraudulent filer’s estate liable for
unpaid taxes and fraud penalties committed by the testator).
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B. Historical Antecedents

1. Early case law. Even without a statutory excep-
tion for intentional tax evaders, the Supreme Court
twice suspended statutes of limitation in 19th-
century tax cases in order to allow assessments of
intentional tax evaders.23 Although Congress’s Tar-
iff Act of 1799 authorized only collection of customs
at a ship’s first port of entry, the Court upheld
Treasury’s seizure of a U.S. importer’s ship en route
from New York to Philadelphia because of fraudu-
lent invoices the ship’s captain had used to evade
New York collectors.24 Similarly, the Court extended
an 18-month assessment period under the Revenue
Act of 1866 in order to authorize Treasury’s seizure
of tobacco from a manufacturer whose agents
fraudulently backdated sales of inventory to avoid
increased excises under the 1866 act.25 Under any
other rule, a unanimous Supreme Court concluded,
‘‘a party would be able to take advantage of his own
wrong.’’26 Those common law principles were incor-
porated into Congress’s first fraudulent-return ex-
ception to assessment limits in section 250(d) of the
Revenue Act of 1918.
2. 1909 and 1913 Revenue Acts. Early versions of
the U.S. tax code failed to qualify periods of assess-
ment on the basis of the taxpayer’s culpability, in
part, because fraudulent tax returns had been con-
sidered open to perpetual assessment under 19th
century doctrine.27 But when Congress’s statute-of-
limitations extension for ‘‘false or fraudulent re-
turns’’ was reinterpreted during the Lochner era to
harmonize treatment of ‘‘good faith’’ and fraudu-
lent filers, Congress changed the law in 1918 to one
of perpetual assessment for ‘‘fraudulent returns
with the intent to evade tax.’’28 What Congress’s
internal revenue laws of 1909, 1913, and 1918

shared, however, was a focus on the taxpayer’s (or
authorized agent’s) mistake or fraud.

Under the Corporation Income Tax Law of
1909,29 the Commissioner of Internal Revenue had
three years to assess ‘‘false or fraudulent returns’’ of
tax ‘‘by such corporation, joint-stock company, or asso-
ciation or insurance company.’’30 Similarly, the Rev-
enue Act of 1913 provided revenue agents three
years to assess persons ‘‘required to make or render
a return’’ if theirs was ‘‘false or fraudulent.’’31

Congress’s 1909 and 1913 revenue laws thus envi-
sioned statutory tolling in cases involving a taxpay-
er’s fraud nearly a half century before commercial
tax preparation took root.32

3. The Revenue Act of 1918. Provisions for assess-
ment of ‘‘false or fraudulent returns’’ that predated
section 250(d) of the Revenue Act of 1918 neither
required fraudulent ‘‘intent to evade tax’’ nor au-
thorized perpetual assessment of fraudulent filers.
Thus, as the Tax Court recognized in Allen, section
6501(c)(1) derives its language and meaning from
section 250(d), which for the first time provided
both:

Except in the case of false or fraudulent re-
turns with intent to evade the tax, the amount
of tax due under any return shall be deter-
mined and assessed by the Commissioner
within five years after the return was due or
was made, and no suit or proceeding for the
collection of any tax shall be begun after the
expiration of five years after the date when the
return was due or was made. In the case of
such false or fraudulent returns, the amount of
tax due may be determined at any time after
the return is filed, and the tax may be collected
at any time after it becomes due.33

Section 250(d)’s requirement of ‘‘fraudulent re-
turns with intent to the evade tax’’ has been pre-
served, almost inviolate, in section 6501(c)(1). In the
1918 act, however, Congress clearly counterpoised
such fraudulent returns with ‘‘a return [that] is
made in good faith’’ without ‘‘any fault of the

23See Clifton v. United States, 45 U.S. 242, 250 (1846) (autho-
rizing Treasury’s seizure of a U.S. importer’s goods after assess-
ment of taxes at New York Harbor even though Tariff Act of
1799 only allowed collection at the port of entry); and Lilienthal’s
Tobacco v. United States, 97 U.S. 237, 249 (1877) (holding for the
first time that a federal statute of limitations on tax collection
did not apply when the taxpayer and his agents fraudulently
invoiced goods to evade taxation).

24Clifton, 45 U.S. at 250.
25Lilienthal’s Tobacco, 97 U.S. at 249.
26Id. (emphasis added).
27See Revenue Act of 1913, section II.A.2.E, 38 Stat. 114, 169;

and Revenue Act of 1916, sections 9(a), 14(a), 39 Stat. 756.
28See Revenue Act of 1913, section II.A.2.E, 38 Stat. 169

(emphasis added); Woods v. Lewellyn, 252 F. 106, 107 (3d Cir.
1918) (holding that Congress’s false-or-fraudulent-return exten-
sion was to be read disjunctively); and United States v. Updike, 1
F.2d 550, 555 (D. Neb. 1924) (finding that the ‘‘false or fraudulent
return’’ provision is intended to preclude the taxpayer from
‘‘tak[ing] advantage of his own wrongful act, especially if the
return he does make is ‘incorrect, misleading, and false’’’)
(emphasis in original).

29Act of August 5, 1909, section 38, 36 Stat. 11, 112 (providing
for a statute-of-limitations extension in cases of the taxpayer’s
‘‘false or fraudulent returns’’).

30Id. (emphasis added).
31Revenue Act of 1913, section II.A.2.A-E, 38 Stat. 114, 169.
32Eliot National Bank v. Gill, 218 F. 600 (1st Cir. 1914) (holding

under section 38 of the Corporation Income Tax Act of 1909 that
only a corporate taxpayer’s officers, directors, and agents were
capable of making a false or fraudulent return); National Bank of
Commerce v. Allen, 223 F. 472, 478 (8th Cir. 1915) (following the
First Circuit’s holding in Eliot National Bank); and Woods v.
Lewellyn, 252 F. 106, 109 (applying Eliot’s interpretation of the
1909 Act to individuals’ innocently and intentionally false
returns under Revenue Acts from 1913 to 1916).

33Revenue Act of 1918, section 250(d), 40 Stat. 1057, 1083.
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taxpayer’’ or that is due to ‘‘negligence on the part
of the taxpayer, without intent to defraud.’’34 Al-
though that counterpoise was lost through recodi-
fication in 1924,35 a federal court described the
provision that year as intended to prevent the
taxpayer from taking ‘‘advantage of his own wrong-
ful act.’’36 Nevertheless, the Tax Court has taken this
act of recodification, combined with Congress’s
‘‘clerical changes’’ to an unenacted 1934 bill,37 as
proof of a legislative intention to allow anyone’s
fraud to toll statutes of limitation on assessment
indefinitely.38

III. The Doctrine of Preparer Fraud
When Congress first enacted the fraudulent-

return exception in 1919, nearly all tax returns were
self-prepared. During the second half of the 20th
century, however, commercial tax preparation grew
as the complexity of the tax code did, and today
more than half of federal tax returns are profession-
ally prepared.

A. Tax Return Preparers
Professional and commercial tax preparation be-

gan to develop as an industry during the latter part
of the 20th century.39 By 1972 the IRS estimated that
nearly half of all taxpayers were consulting profes-
sional return preparers for tax advice.40 And Con-
gress authorized the IRS to regulate tax preparers as
part of the Tax Reform Act of 1976.41

IRS statistics indicate that the number of self-
preparers who filed returns without professional
assistance fell by more than 66 percent between
1993 and 2005.42 More recent statistics, from 2004
through 2013, demonstrate that paid preparers are
responsible for the clear majority of U.S. tax returns
filed with the IRS each year. During that period, 59
percent of U.S. tax returns were filed by tax profes-
sionals, with only 41 percent of returns self-
prepared.43

Section 7701(a)(36) and reg. section 301.7701-15
define ‘‘tax return preparers,’’ for federal income
tax purposes as independent contractors who are
paid for tax advice that is directly relevant to a
position taken on the taxpayer’s ‘‘return’’ or ‘‘claim
for refund.’’44 That means that not only accountants
but also transactional lawyers and advisers can
qualify as tax return preparers within the meaning
of the code even though they would not be agents at
common law with authority to bind the taxpayer.45

Because IRS rules governing tax return preparers
are designed to regulate that industry, the concept is
defined in terms of each professional’s liability
under the code. Tax return preparers are generally
required to render opinions that have a basis in law
and fact, and penalties may apply if their opinions
either lack substantial authority or are reckless or
fraudulent.46 Moreover, special rules apply to those
most responsible for completing a taxpayer’s re-
turn.47

Preparers are thus subdivided under reg. section
301.7701-15 into ‘‘signing tax return preparers,’’
only one of whom must sign each return, and
‘‘nonsigning tax return preparers,’’ which includes
everyone else who ‘‘substantially’’ participates in
the preparation of the taxpayer’s return.48 Although
these regulatory distinctions define obligations of
preparers, and not those who hire them, no court
has yet held taxpayers responsible into perpetuity
for fraudulent acts of their ‘‘nonsigning tax return
preparers.’’ And the only courts to rule on statutory
tolling in this context have rejected Allen entirely, so
it remains to be seen whether the regulatory dis-
tinction between ‘‘signing’’ and ‘‘nonsigning’’ pre-
parers makes a difference under Allen.49

Significantly, these regulations expressly define
numerous categories of common law agents as
‘‘persons who are not preparers,’’ including em-
ployees, officers, and directors of a corporate tax-
payer.50 The Treasury regulation’s exemption of
employees who are perhaps the most classical sub-
ject of vicarious liability, or respondeat superior, is

34Id.
35See Revenue Act of 1924, section 278(a), 42 Stat. 299.
36United States v. Updike, 1 F.2d 550, 555 (D. Neb. 1924)

(emphasis added).
3778 Cong. Rec. 5867 (Apr. 2, 1934) (remarks of Pat Harrison,

then-chair of the Senate Finance Committee).
38Finance committee report, 73rd Cong. 2d Sess., S. Rept. 558

(stating that changes made during drafting and focused on by
Allen were ‘‘clerical changes’’).

39Publication 4832, Return Preparer Review 6 (Dec. 2009).
40Boris Bittker and Lawrence Lokken, Federal Taxation of

Income, Estates, and Gifts, para. 110.3.1 (2016).
41Joint Committee on Taxation, ‘‘General Explanation of the

Tax Reform Act of 1976,’’ JCS-33-76 (Dec. 29, 1976).
42Id. at 7.
43IRS, ‘‘SOI Tax Stats — Historical Data Tables,’’ available at

https://www.irs.gov/uac/SOI-Tax-Stats-Historical-Data-Table
s.

44Reg. section 301.7701-15(a).
45Reg. section 301.7701-15(b)(3)(i), (2)(ii), Example 1.
46See Bittker and Lokken, supra note 40, at para. 110.3.1

(discussing various penalties that apply to ‘‘signing’’ and ‘‘non-
signing’’ preparers).

47Id.
48Reg. section 301.7701-15(b)(1), (2).
49Compare reg. section 301.7701-15(b)(2), (3) (defining ‘‘non-

signing’’ preparers), with BASR Partnership, 113 Fed. Cl. 181,
aff’d, 795 F.3d 1338 (refusing to apply Allen’s doctrine to fraud on
the part of the taxpayer’s lawyer who was likely a nonsigning
preparer).

50Tax positions are substantial to the extent they equal or
exceed (1) $400,000 in gross income or (2) 20 percent of the
amount shown on the return. Reg. section 301.7701-15(b)(2), (3).
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telling because it manifestly demonstrates what the
D.C. Circuit expressly held in Loving, namely, that
tax return preparers simply are not agents. ‘‘Tax
return preparers’’ for federal tax purposes are de-
fined by their relationship to the taxpayer’s return
rather than their power of attorney, which defines
agency relationships under the code.

B. Preparer Fraud in Tax Court

Today, taxpayers face two different regimes un-
der section 6501(c), which unfortunately depend on
one’s ability to ‘‘pay first and litigate later.’’ Under
the U.S. Tax Court’s doctrine of preparer fraud, a
third-party preparer’s crimes are sufficient to toll
the statute of limitations indefinitely on the IRS’s
assessment of a taxpayer’s deficiency, with com-
pound interest to boot. But those who can afford it
can simply pay their way into the claims court’s
better law by paying their deficiency and litigating
in a forum which has not only rejected preparer
fraud itself but has been upheld in that opinion by
the Federal Circuit Court of Appeal. That’s the
dilemma created by last summer’s groundbreaking
decision in BASR Partnership,51 which upheld the
claims court in rejecting the Tax Court’s rule of Allen
for the first time.

1. Christian v. Commissioner. Before the Tax
Court’s decision in Allen, the IRS had to clearly and
convincingly demonstrate that a taxpayer had filed
his return with the requisite fraudulent intent be-
fore it could assess tax deficiencies more than three
years after the taxpayer filed his tax return. In
Christian v. Commissioner, the IRS argued that sec-
tion 6501(c)(1) did not require ‘‘fraudulent intent on
the part of the taxpayer’’ when the taxpayer’s father
managed the preparation of the son’s individual
and business tax returns and was responsible for
acknowledged understatements of income on those
returns.52 The IRS sought to assess the taxpayer in
Christian on the basis of his father’s fraud.

The Tax Court ultimately rejected the IRS’s claim
on factual grounds. It held that without evidence of
the son’s collusion with his father, evidence that the
taxpayer’s ‘‘father intended to conceal, deceive, and
defraud [revenue laws], such a finding would not
automatically be imputed to’’ his son.53

2. Allen. In 2007 the IRS asked the U.S. Tax Court
‘‘to decide for the first time whether the limitations
period for assessing income tax under section
6501(c)(1) is extended if the tax on a return is
understated due to the fraudulent intent of the

income-tax-return preparer.’’54 Although the court
had considered the issue in Christian, it had not
been forced to decide the matter because there was
no ‘‘clear and convincing’’ evidence of fraudulent
intent on the part of the taxpayer, his father, or his
tax return preparer. The Tax Court dramatically
changed the legal landscape in Allen,55 which held
that the tax-fraud exception to the IRS’s three-year
assessment period is triggered when ‘‘a preparer
files a fraudulent return on behalf of a taxpayer
without the taxpayer’s knowledge or consent.’’56

Like most Americans, Vincent Allen gave his
wage and income statements to his accountant,
Gregory Goosby, to prepare his tax returns for 1999
and 2000. But Goosby, unlike 99.999 percent of
preparers, turned out to be a fraud.57 Each year,
Goosby claimed false itemized deductions and
charitable contributions on Allen’s behalf and sub-
mitted the forms to the IRS without providing
copies to Allen beforehand or reviewing them with
him after. The parties stipulated (1) that Allen was
not entitled to the false deductions Goosby claimed,
(2) that Allen did not, personally, intend to evade
federal taxes, but (3) that Goosby did.

Judge Diane Kroupa, who wrote the Allen opin-
ion, found nothing in section 6501(c)(1)’s text, his-
tory, or policy suggesting that its ‘‘limitations
period is extended only in the case of the taxpayer’s
fraud.’’58 The taxpayer was ‘‘notably absent from
the provision,’’ according to Judge Kroupa, and
‘‘keys the extension to the fraudulent nature of the
return, not to the identity of the perpetrator of the
fraud.’’59 On this logic, not only paid preparers but
identity thieves would seem encompassed by Al-
len’s statute-of-limitations exception.

The Allen court’s analysis of legislative history
was confined to a footnote, which drew support
from a ‘‘clerical change’’ made during the drafting
of a 1934 Revenue Act, 16 years after section
6501(c)(1)’s ‘‘intent to evade’’ was first established60:

51BASR Partnership, 795 F.3d 1338.
52Christians v. Commissioner, T.C. Memo. 2003-130.
53Id. at 8.

54Allen, 128 T.C. at 37.
55Id.
56Id. at 38.
57Compare Publication 4832, Return Preparer Review 7 (stating

that there are approximately 1.2 million tax return preparers),
with IRS, ‘‘Statistical Data — Abusive Return Preparers,’’ avail-
able at https://www.irs.gov/uac/Statistical-Data-Abusive-Ret
urn-Preparers (establishing that only 573 tax return preparers
have been convicted of tax fraud since these statistics have been
compiled).

58Allen, 128 T.C. at 40.
59Id. at 39-40.
60Compare Allen, 128 T.C. at 39 n.3 (describing the significance

of Congress’s decision to discard a provision of the 1934 Act that
made the taxpayer its subject), with 78 Cong. Rec. 5867 (Apr. 2,
1934) (Harrison remarks) (stating that alteration of the House
bill was ‘‘merely a clerical change’’).
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Rules regarding the limitations period in the
case of false and fraudulent returns have been
in the Code since the Revenue Act of 1918.
That provision addressed the statute of limita-
tions that applied ‘‘in the case of false or
fraudulent returns’’ and did not by its terms
require that the fraud be that of the taxpayer.
The version of the Revenue Act of 1934 that
passed the House Ways and Means Committee
would have amended this section to read: ‘‘If
the taxpayer * * * files a false or fraudulent
return with intent to evade tax * * * the tax may
be assessed * * * at any time.’’ The Senate
Committee on Finance discarded this lan-
guage, however, with no discussion. The en-
acted version continued to focus on the return
with no express requirement that the fraud be
the taxpayer’s and remains the language in
[section] 6501(c)(1) today.61

But this legislative history is wrong. As Pat
Harrison, former chair of the Senate Finance Com-
mittee, explained, those changes to the House ver-
sion of the fraudulent-return exception were merely
‘‘clerical’’ and not intended to affect existing law,
which at the time required the taxpayer’s fraud for
statutory tolling.62

3. Fraud deficiencies since Allen. Despite Allen’s
theory that section 6501(c)(1) ‘‘keys the extension to
the fraudulent nature of the return, not the identity
of the perpetrator,’’63 Tax Court jurisprudence since
then has limited Allen’s holding to ‘‘an underreport-
ing of taxes attributable to the return preparer’s
(rather than the taxpayer’s) fraud.’’64 The court’s
narrow holdings in Ames-Mechelke v. Commissioner65

and Browning v. Commissioner66 presuppose that
taxpayers are not liable for fraud committed by
‘‘nonsigning tax return preparers’’ under section
6501(c)(1).67

a. Browning v. Commissioner. Browning68 was
the first case decided by the Tax Court after Allen
and helped establish what evidence is required to
toll the statute in cases of preparer fraud. While
Vincent Allen had hung his hat on grounds of
statutory interpretation, with the case tried on
wholly stipulated facts, Perry Browning’s lawyers
did not make the same mistake. They challenged
Allen as a matter of law and fact, thereby establish-
ing the evidentiary prerequisites to statutory tolling
for a preparer’s fraud in the Tax Court.

Browning argued that Allen’s rule did not apply
because neither he nor his preparer, Viggo
Carstensen, had intended to evade taxes through
their participation in a fraudulent scheme orches-
trated by two tax lawyers, Jim Schmidt and Tom
Drysdale. In holding that the taxpayer’s liability
under section 6501(c)(1) only extended to years in
which Carstensen’s conduct was clearly fraudulent,
the Tax Court implicitly refused to extend Allen’s
doctrine to all ‘‘tax return preparers’’ within the
meaning of reg. section 301.7701-15 but only to
those most responsible for the taxpayer’s return.69

The facts of Browning were as follows. From 1985
through 2002, Browning owned, directly or indi-
rectly, all of the outstanding shares of a Vermont S
corporation, SB Electronics (SBE), which employed
as many as 70 people during audit years 1995-2000.
Browning had some business background but no
special knowledge of federal income tax laws, so he
hired Carstensen, whom he (ironically) met at an
IRS conference, to prepare his personal and busi-
ness tax returns from 1995 onward.

In 1995 Browning began planning for retirement
after his company lost its major customer — and the
source of half its revenue — to foreign competition.
That December Browning brought his accountant,
Carstensen, to meet with two Florida tax attorneys,
Schmidt and Drysdale, who pitched a ‘‘state-of-the-
art’’ tax shelter, which Browning purchased on
Carstensen’s advice. At the outset, the Tax Court
found, both Browning and Carstensen thought the
lawyers’ offshore employee leasing (OEL) plan was
a legal, albeit risky, means of deferring Browning’s
income tax.

Schmidt and Drysdale’s OEL plan worked in two
stages: First, in December 1995, Browning gave an
Irish company the right to sell his services back to
SBE through a U.S. intermediary; then in 1998 the
Irish company used the proceeds from those leases
to establish an offshore account for Browning and
his wife’s personal expenses. Although Carstensen
reported SBE’s payments under the OEL plan as

61Allen, 128 T.C. at 39 n.3 (internal citations omitted).
6278 Cong. Rec. 5867 (Apr. 2, 1934) (Harrison remarks). See

also Allen, 128 T.C. at 37 (‘‘We are asked to decide for the first time
whether the limitations period for assessing income tax under
section 6501(c)(1) is extended if the tax on a return is under-
stated due to the fraudulent intent of the income tax return
preparer. We conclude that it is’’ (emphasis added).); United
States v. Updike, 1 F.2d 550, 555; Woods v. Lewellyn, 252 F. 106, 107
(stating that fraud determination depends on whether the
taxpayer made any concealment of material fact); and Tinkoff v.
United States, 86 F.2d 868, 876 (7th Cir. 1936) (imposing liability
on ‘‘any person who attempts willfully and unlawfully to evade
the tax of himself or of any other person’’).

63Browning, T.C. Memo. 2011-261.
64Id.
65Ames-Mechelke, T.C. Memo. 2013-176.
66Browning, T.C. Memo. 2011-261.
67Reg. section 301.7701-15(b)(1), (2) (distinguishing ‘‘sign-

ing’’ from ‘‘nonsigning’’ return preparers).

68Browning, T.C. Memo. 2011-261.
69See id.
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deductions for every year from 1995 until 2000, he
did not discover that those proceeds were going
into the Brownings’ offshore account until 1998.

By relying on Schmidt and Drysdale’s fraudulent
tax advice, Carstensen underreported SBE’s income
tax liabilities beginning in 1995 but he did not
personally show a willingness to evade federal
taxes until 1998, according to the Tax Court. In 1998,
however, ‘‘either Mr. Schmidt or Mr. Drysdale ad-
vised petitioner and/or Mr. Carstensen that they
were able to issue a credit card to petitioner in
connection with the OEL program for his use in
defraying business expenses.’’70 From 1998 through
2000, Browning and his wife used their offshore
credit card to purchase personal items worth ap-
proximately $129,000. But for those same years,
Carstensen answered ‘‘no’’ under line 7a of the
Brownings’ jointly filed Forms 1040 to the question
whether the taxpayers had ‘‘an interest in or a
signature or other authority over a financial account
in a foreign country, such as a bank account, secu-
rities account, or other financial account.’’71 More-
over, during audit Carstensen told IRS investigators
that the Brownings had no offshore ‘‘credit cards’’
until confronted by the revenue agent.

After the criminal division of the IRS completed
its investigation of Carstensen and the Brownings,
the IRS sent statutory notices of deficiency to the
Brownings for years 1995-2000. Each year’s assess-
ment was untimely unless Allen’s doctrine of pre-
parer fraud applied. The Tax Court held that the
Brownings’ 1995-1997 returns were off limits, al-
though Judge Halpern allowed assessment of re-
turns from 1998 through 2000.

Although the Brownings’ tax lawyers and ‘‘non-
signing tax return preparers,’’ Schmidt and
Drysdale,72 had established a pattern of tax evasion
from the outset, Judge Halpern found no evidence
that the taxpayers’ ‘‘signing tax return preparer,’’
Carstensen,73 knew the lawyers’ scheme was
fraudulent before 1998. ‘‘Had Messrs. Schmidt and
Drysdale been able to comply with petitioner’s 1996
request for an offshore credit card at the time of that
request,’’ Judge Halpern ‘‘strongly suspect[ed]’’
that Carstensen’s fraudulent reporting, which be-

gan in 1998, would have begun earlier. But without
proof of the signing preparer’s fraud, the court
refused assessment for earlier years, despite
Schmidt and Drysdale’s fraudulent conduct from
the start.74

Allen says that ‘‘the identity of the perpetrator of
the fraud’’ is irrelevant under section 6501(c)(1). But
the Tax Court’s Browning decision, followed by
Ames-Mechelke,75 implies that fraud on the part of
‘‘signing’’ return preparers matters quite a lot.76

b. Ames-Mechelke. Laura Ames-Mechelke’s case,
two years after Browning, further reinforced the
significance of ‘‘signing tax return preparers’’
within the current version of the Allen doctrine.
Ames-Mechelke was roped into her financial ad-
viser Paul Palmer’s fraudulent tax shelter in 1993.77

But the taxpayer’s signing preparer, Dwight Larson,
did not know the scheme was fraudulent until
1994.78 Thus, the Tax Court held the assessment
period open for 1994 and 1995 but not for 1993.

Ames-Mechelke is the Tax Court’s most recent
decision in the Allen line. It concerned a taxpayer
who had purchased a tax shelter from her minister
and financial adviser, Palmer, only to be defrauded
of all her money. Ames-Mechelke ran a chiropractor
business in southwestern Illinois and met Palmer
through his wife who was a patient. She attended
several of Palmer’s prayer sessions before Palmer
told her about a tax shelter he had devised, which
worked by circulating the taxpayer’s money
through various trusts. Palmer assured Ames-
Mechelke that through this medium the taxpayer
could convert nondeductible living costs into de-
ductible business expenses.

On Palmer’s advice Ames-Mechelke spoke to
Larson, who confirmed the scheme’s legitimacy
because Larson apparently thought the taxpayer’s
trusts would be respected as separate entities. Ac-
cording to the Tax Court, Larson understood that
Palmer’s arrangement was designed to defer taxes
but did not understand its fraudulent nature until
1994. This was evidenced, the court said, by Lar-
son’s honest and open reporting of transfers made
under Palmer’s scheme on Ames-Mechelke’s 1993
tax return.

Beginning in 1994, however, Larson concealed
Ames-Mechelke’s trust payments under misleading

70Id.
71Id. at 16; Form 1040, Schedule B, line 7a (1998), available at

https://www.irs.gov/pub/irs-prior/f1040sab—1998.pdf.
72See reg. section 301.7701-15(b)(2) (including transactional

tax lawyers within the meaning of ‘‘nonsigning tax return
preparers’’ if at least 5 percent of their legal work was per-
formed after a transaction was complete for the purposes of
influencing the characterization of the item on the federal
taxpayer’s return).

73See reg. section 301.7701-15(b)(1) (defining ‘‘tax return
preparers’’ as that single individual most responsible for pre-
paring the taxpayer’s return).

74See reg. section 301.7701-15(b)(2), (3) (defining ‘‘nonsigning
tax return preparers’’ as anyone who contributes ‘‘substantial’’
advice to a position on the taxpayer’s return).

75Ames-Mechelke, T.C. Memo. 2013-176, at 5-6.
76Browning, T.C. Memo. 2011-261, at 13-19 (comparing the

evidence of fraudulent intent before and after 1998).
77Ames-Mechelke, T.C. Memo. 2013-176, at 5.
78Id. at 2, 7 (describing Larson’s dawning awareness of

Palmer’s fraudulent scheme).
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line items. He also knew, from preparing both
Ames-Mechelke’s personal and business returns,
that only $16,625 of her gross income was reported
for 1994 even though she had earned more than
$362,000. Larson’s fraudulent reporting continued
on Ames-Mechelke’s 1995 return.

In August 1997 Palmer absconded to New Zea-
land with nearly $500,000 of Ames-Mechelke’s
money, which he had obtained as part of a pyramid
scheme. He was extradited by U.S. authorities in
2001 and later convicted. Larson was also convicted
in 2002 of filing a fraudulent tax return on behalf of
Ames-Mechelke’s business. And, later that year, the
IRS issued Ames-Mechelke’s deficiency notice for
1996, which was timely, followed two years later by
notices for 1993 through 1995, which were not.79

To prove fraud under section 6501(c)(1), the Tax
Court required ‘‘clear and convincing proof that
petitioner’s return preparer, Larson, filed false or
fraudulent returns with the intent to evade tax.’’80

The court held that for 1993 Larson’s honest, but
mistaken, belief that Palmer’s fraudulent scheme
was legitimate made section 6501(a)’s three-year
statute of limitations applicable. But once Larson
started to conceal assets from Palmer’s scheme in
1994, the unlimited statute under section 6501(c)(1)
applied. Thus, Ames-Mechelke’s signing preparer’s
fraud was both necessary and sufficient to toll
assessment and collection periods indefinitely un-
der section 6501(c)(1).

Like Browning, the court’s decision in Ames-
Mechelke moved its jurisprudence under section
6501(c)(1) yet further from Allen’s principle that the
identity of the tax evader is irrelevant to statutory
tolling. If that were true, Palmer’s criminal scheme
to promote a fraudulent tax shelter would have
triggered section 6501(c)(1) as soon as Ames-
Mechelke paid Palmer for his tax advice in 1993.
However, the Tax Court only held the taxpayer
perpetually liable for her signing preparer’s fraud
once he became aware of the nonsigning preparer’s
fraudulent scheme and prepared her returns ac-
cordingly.81

c. City Wide Transit v. Commissioner. Whatever
principles of agency once underlay the Allen doc-
trine of preparer fraud were entirely abandoned by
the panel of the Second Circuit that decided City
Wide. In that case, the court of appeals rejected the
Tax Court’s attempt to mollify Allen’s harshest
effects and held a bus company that transported
handicapped children liable for tax returns forged

by a rogue accountant.82 City Wide is disturbing in
many respects because its abandonment of common
law principles of agency leaves taxpayers forever
vulnerable to assessment from fraudulent acts of
identity thieves, hackers, and forgers.

City Wide Transit Inc. was owned and managed
by Ray Fouche. Fouche filed truthful payroll tax
returns on behalf of City Wide and her other
companies through the end of 1998 but could not
keep current on her companies’ tax payments. By
year’s end, Fouche’s companies owed a total of
$700,000 to the IRS, and she hired Manzoor Beg the
following April to help her clean house. Beg
claimed to be a CPA, although he was not. He was,
however, a thief who stole more than $370,000 from
Fouche’s bus company.

Sometime after June 2000, Beg told Fouche he
had reached a global settlement of her liabilities
with the IRS. He also told Fouche that as part of the
settlement Beg would need to personally deliver
payment of City Wide’s truthfully prepared, but
then outstanding, payroll tax returns from January
1999 through June 2000. Fouche delivered these to
Beg along with checks for the requested tax pay-
ments, none of which were ever delivered to the
IRS.

Instead, Beg forged City Wide’s tax checks and
returns. First, Beg misappropriated City Wide’s
funds by altering the checks’ payee from the IRS to
his Himalayan company. He then deposited the
funds in his offshore account and forged City
Wide’s tax returns, so that he could keep the
difference between the company’s real liabilities,
which he had stolen, and those fraudulently under-
stated on his forged tax returns. City Wide, of
course, was ignorant of Beg’s defalcation until he
was indicted for federal crimes of embezzlement
and tax fraud.

Once the IRS caught on to Beg’s scheme, which it
did before the statute of limitations expired for the
2000 returns, Beg was prosecuted and convicted,
but the company was not assessed for several years.
There is no question that the government could
have collected taxes from City Wide if it had done
so within three years of the date the returns were
filed by Beg. But by the time the IRS sought to
collect them from City Wide, section 6501(c)(1)’s
fraudulent-return exception remained its only op-
tion.

Under agency principles, Beg’s outrageous
crimes against City Wide would have been consid-
ered his own felonious frolic for which City Wide

79See section 6501(e)(1).
80Ames-Mechelke, T.C. Memo. 2013-176, at 15.
81Id. at 7. 82City Wide, 709 F.3d at 107.
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could not have been held vicariously liable.83 It
would seem perverse to hold a victim liable for her
own defrauding, which is exactly what the Tax
Court refused to do in City Wide only to be reversed
on appeal by the Second Circuit.84 So confident was
the appellate court of Allen’s righteousness that it
too found the identity of the fraud’s perpetrator
irrelevant under section 6501(c), without a back-
ward glance at long-settled congressional and judi-
cial interpretations of the provision. The Second
Circuit cited Browning for its position but appar-
ently without appreciation for the gradual deterio-
ration of the Allen doctrine in the very court that
made it.

C. Preparer Fraud in Claims Court
Eight months after the Second Circuit decided

City Wide, the Court of Federal Claims rejected the
doctrine of preparer fraud in Partnership,85 which
was upheld last summer on appeal to the Federal
Circuit.86 The Federal Circuit’s July 2015 BASR
Partnership decision split not only the federal courts
of appeal but also the courts of national jurisdiction
in tax cases, leaving Allen’s continued vitality in
substantial doubt.

BASR Partnership involved the Pettinati family’s
sale of its printing business through a son-of-BOSS
tax shelter set up by a Jenkens & Gilchrist partner,
Erwin Mayer, whose frauds ultimately felled his
national firm. Mayer’s son-of-BOSS transaction
worked by having the Pettinatis and their trusts
execute the first, but not the second, leg of a short
sale of U.S. treasuries. Then, the Pettinatis contrib-
uted approximately $6.7 million realized from the
sale along with their obligation to repay treasuries
worth about the same to a newly established part-
nership, BASR. This, Mayer claimed, allowed the
Pettinatis to raise their outside bases in BASR by
approximately $6.7 million, without a correspond-
ing reduction for the short-sale contract the partner-
ship had assumed. Finally, BASR closed the
partners’ short sale, realizing minimal gain or loss,
then sold the partners’ printing company.

Mayer told the Pettinatis and their accountant
that these maneuvers reduced the family’s $6.9
million capital gain from the sale of their printing
business to about $200,000. But Mayer’s son-of-
BOSS shelter was so convoluted that the Pettinatis’

accountant had to rely on Mayer and his associates
to characterize it for federal tax purposes. As a
result, Mayer almost certainly qualified as a non-
signing preparer of BASR’s partnership tax return.87

Mayer never told the Pettinatis that his tax shel-
ter was fraudulent, although he later readily offered
testimony to that effect in exchange for a sentence
seven years shorter than his next-closest confeder-
ate in the Jenkens & Gilchrist fraud case. Had the
claims court bought Allen’s interpretation of section
6501(c)(1), Mayer’s testimony might have been dis-
positive of the Pettinatis’ case. But both the claims
court and the Federal Circuit rejected it.

Each court’s analysis rests on factual, textual, and
historical grounds. While both courts distinguished
BASR Partnership on grounds that Mayer’s was a
lawyer’s rather than an accountant’s fraud, that
distinction is largely unconvincing because both are
‘‘tax return preparers’’ within the meaning of Trea-
sury regulations under section 7701(a)(36). Thus,
BASR Partnership’s best arguments are based on
section 6501(c)(1)’s legislative history and structure.

The claims court argued, primarily from the
structure of section 6501, that only a taxpayer
whose ‘‘return is required to be filed’’ under section
6501(a) is capable of rendering a ‘‘fraudulent’’ one
with section 6501(c)(1)’s ‘‘intent to evade tax.’’88 As
discussed, although BASR could have authorized
Mayer to file a return on its behalf, the partnership
had not done so, which meant that no statute of
limitations was tolled in the claims court’s view.

On appeal, all three judges on a panel of the
Federal Circuit rendered separate opinions. Judge
Chen, joined by Judge O’Malley, reasoned from
section 6501(c)(1)’s origin in section 250(d) of the
Revenue Act of 1918 that only a taxpayer’s fraudu-
lent intent would toll the statute.89 But because the
majority failed to uncover the Finance Committee’s
express requirement under section 250(d) of ‘‘evi-
dence that the taxpayer designed to evade the tax,’’
Chief Judge Prost could criticize that legislative
history as much less relevant than in fact it is.90

83W. Page Keeton et al., Prosser and Keeton on Torts 505-506
(1984) (collecting cases on the limited number of circumstances
in which employers are liable for the fraudulent acts of their
employees, much less independent contractors).

84City Wide, 709 F.3d 102, rev’g T.C. Memo. 2011-279.
85BASR Partnership, 113 Fed. Cl. 181 (Fed. Cir. 2015), aff’d, 795

F.3d 1338 (Fed. Cl. 2013).
86BASR Partnership, 795 F.3d 1338.

87See reg. section 301.7701-15(b)(2) (providing a limited regu-
latory safe harbor for transactional attorneys whose consulta-
tion after the transaction is complete is insubstantial compared
to prior tax advice).

88Section 6501(a), (c)(1).
89BASR Partnership, 795 F.3d 1338, 1345 (quoting from the

IRS’s brief).
90That both drafting committees responsible for today’s

fraudulent return exception made tolling contingent on the
taxpayer’s fraud makes Chief Judge Prost’s analysis deeply
implausible. See H.R. 12863 (H. Rep. No. 767), 65th Cong., 2d
Sess., No. 1267, at 20-21 (Sept. 3, 1918); Revenue Act of 1918, 40
Stat. 1083 (Feb. 24, 1919); and Sen. Rep. 617, to accompany H.R.
12863, 65th Cong., 3d Sess., at 10 (Dec. 6, 1918) (emphasis
added).
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Clearly, Congress intended section 6501(c)(1)’s
fraudulent-return exception to apply only in cases
of the taxpayer’s fraud even though that original
intent has been somewhat lost through recodifica-
tion. Today, however, taxpayers who cannot afford
to ‘‘pay first and litigate later’’ are subject to the Tax
Court’s more onerous law since it is well settled that
payment of the taxpayer’s deficiency is a precondi-
tion to claims court litigation.91

In cases of preparer fraud, the taxpayer’s forum
choice will often be dispositive. Payment of a tax
deficiency deprives the Tax Court of jurisdiction
and makes litigation in claims court an option.
When preparer fraud is at issue, this makes the
taxpayer’s right to choose the claims court’s better
law depending, ineluctably, on his ability to pay.92

IV. The Problem With Preparer Fraud
Under section 6501, taxpayers whose IRS returns

honestly report at least 75 percent of their gross
income obtain repose three years after filing, while
those who negligently omit more than 25 percent
are liable for assessments made within six years.93

Without the taxpayer’s consent, however, Congress
has barred IRS assessments commenced more than
six years after a taxpayer files a federal tax return
without proof of fraud.94 And while the govern-
ment’s tax assessments are normally presumed
correct, the burden of proof is on the government in
cases ‘‘involving the issue [of] whether the peti-
tioner,’’ in other words the taxpayer, ‘‘has been
guilty of fraud with intent to evade tax.’’95 Fraud
under the code therefore vitiates statutes of limita-
tion in tax cases only if the government can prove
scienter, which ‘‘may not be imputed or presumed
but must be established by independent evi-
dence.’’96

At least that’s what the Tax Court says in the
same breath as it imputes a tax return preparer’s
fraud to the taxpayer for purposes of unlimited

tolling under section 6501(c)(1). After all, the Tax
Court’s jurisprudence since Allen, although
whittled by Browning and Ames-Mechelke, still holds
taxpayers strictly and perpetually liable for the
frauds of others.

That doctrine is now in disrepute, with the
Federal Circuit and claims court’s recent rejection of
the Second Circuit and Tax Court’s rule of imputed
fraud for tax return preparers.97 In many ways the
Tax and claims courts’ split is more damaging to tax
policy than the circuit split, although the Second
and Federal circuits have made that difference
intractable.98

Under the Tax Court’s Golsen rule, Second Circuit
precedent will continue to control Tax Court deci-
sions made within that circuit unless the circuit
court of appeals rejects City Wide en banc.99 Mean-
while, the claims court sits within the Federal
Circuit, which has made preparer fraud irrelevant
for statutory tolling. Without Supreme Court inter-
vention, or the Second Circuit’s reversal of City
Wide en banc, differences will necessarily persist
between the two courts of nationwide jurisdiction
for federal tax matters. This creates substantial
planning opportunities for taxpayers whose forum
choice under the code effectively gives them a
choice of laws.

The taxpayer’s forum choice between deficiency
and refund courts controls in federal tax cases even
if those forums have different substantive laws.
Under subtitle F of the IRC, Congress has expressly
abrogated the Erie doctrine’s rule against forum
shopping based on statutes of limitation.100 These
rules give exclusive and limited jurisdiction to the
Tax Court in cases of ‘‘deficiency,’’ defined as an
amount of tax outstanding, which has not been paid
by the petitioner, while vesting concurrent jurisdic-
tion over refund claims in both the claims court and
the taxpayer’s local district court.101 The Tax Court

91See section 7422(a), (e); and Bendheim v. Commissioner, 214
F.2d 26, 28 (2d Cir. 1954) (J. Medina) (stating that the taxpayer
has two options: (1) payment of the deficiency and (2) litigation
in Tax Court).

92David B. Porter, ‘‘Where Can You Litigate Your Federal Tax
Case?’’ Tax Notes, Jan. 27, 2003, p. 558 (comparing procedures in
the Tax Court and claims court).

93Section 6501(e)(1).
94See sections 6501(c)(1), (c)(2), and 6229(c)(1) (all providing

unlimited assessment periods in cases of fraud).
95Section 7454(a) (shifting burdens in cases of the taxpayer’s

fraud). See also Tax Ct. R. 142(b) (requiring fraud under section
7454 to be proven by clear and convincing evidence); and
Ames-Mechelke, T.C. Memo. 2013-176, at 5-6 (placing the burden
of proof on the government to establish fraud).

96Ames-Mechelke, T.C. Memo. 2013-176, at 5 (‘‘Fraud may not
be imputed or presumed but must be established by indepen-
dent evidence,’’ which ‘‘requires scienter’’).

97Compare Allen, 128 T.C. at 37-38; and City Wide, 709 F.3d at
107 (affirming section 6501(c)(1)’s applicability to third-party tax
fraud), with BASR Partnership, 113 Fed. Cl. at 192-194, aff’d, 795
F.3d 1338 (rejecting Allen’s doctrine of preparer fraud).

98See Dellacroce v. Commissioner, 83 T.C. 269, 292 (1984)
(discussing the Tax Court’s rule of decision, which applies the
rule of law for the court of appeals where the taxpayer resides).

99See Golsen v. Commissioner, 54 T.C. 742, 756 (1970), aff’d, 445
F.2d 985 (10th Cir. 1971) (‘‘We think that we are in any event
bound by Goldman since it was decided by the Court of
Appeals for the same circuit within which the present case
arises.’’).

100See Walker v. Armco Steel Corp., 446 U.S. 740 (1980) (estab-
lishing that statutes of limitation are substantive for purposes of
the Erie doctrine and must therefore be applied in diversity-of-
citizenship cases).

101See section 6211(a) (defining a ‘‘deficiency’’); section
7422(a), (e) (establishing jurisdiction for ‘‘refunds’’); and Porter,
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‘‘has no jurisdiction to enjoin any action or proceed-
ing or order any refund’’ of tax, which means
taxpayers deprive that court of jurisdiction by pay-
ing their assessment.102 Once taxpayers have done
so, they must first petition the IRS for a refund,
which will often be denied in cases of preparer
fraud, paving the way for litigation in claims
court.103

Under sections 6512 and 7422, the Tax Court and
claims court are thus the only courts of nationwide
jurisdiction for deficiency and refund claims, re-
spectively, although taxpayers can also choose to
litigate refund claims in the district court where
they reside.104 While circuit splits founded on dis-
trict court holdings will only affect taxpayers within
those districts, divergent statutes of limitation in the
Tax Court and claims court potentially affect every
U.S. taxpayer because the taxpayer will always be
able to choose among those forums, as long as the
cost of the taxpayer’s deficiency is not prohibitive.

But therein lies the rub, because it is no accident
that six of seven preparer fraud cases decided since
2001 have been tested in the Tax Court.105 Nor is it
happenstance that the lone case of preparer fraud in
claims court thus far concerned owners of a com-
pany worth $6.9 million,106 while those in Tax Court
have included a truck driver,107 a sole practitio-
ner,108 and six sheriff’s deputies.109 All claims court
actions depend on what the Supreme Court calls a
principle of ‘‘pay first and litigate later,’’ which is

only a feasible option for some.110 While BASR’s
partners still had nearly $6.2 million left over from
their printing company’s sale after paying their IRS
deficiency,111 truck drivers, sheriff’s deputies, and
victims of a preparer’s fraud are unlikely to have
the disposable capital necessary to litigate their case
in claims court. That’s why 95 percent of U.S.
taxpayers, including 93 percent of litigants in
preparer-fraud cases, have chosen the Tax Court as
their forum in recent years.112

Redetermination of a deficiency in Tax Court
remains the only option for impoverished or cash-
poor taxpayers who cannot part with funds for
years during the pendency of a refund claim.113

Ordinarily, one might be indifferent to split rules of
tax procedure, but in cases of preparer fraud the
choice is binary: Pay your deficiency and bar assess-
ment in claims court, or face the prospect of per-
petual liability in Tax Court. For those whose
preparer has been found guilty beyond a reasonable
doubt of defrauding the IRS, Tax Court litigation
typically means assessment of a deficiency, which
would be barred against wealthier litigants in
claims court. That policy, which arises from Allen,
makes a superficially neutral forum choice substan-
tively unfair by placing the systemic cost of pre-
parer fraud on those least able to bear it.

The case of City Wide is illustrative. As discussed,
the company’s total cost from its accountant’s fraud
was approximately doubled by the doctrine of
preparer fraud compared to the amount of tax the
company would have owed if its sole owner and
manager had simply prepared its employment tax
returns herself. In City Wide, Beg’s forgery of the
taxpayer’s returns was not determinative under
Allen because preparer fraud does not require
agency.

Browning, Ames-Mechelke, and City Wide honed
Allen’s analysis on fraudulent conduct of ‘‘signing’’
return preparers rather than the return’s ‘‘fraudu-
lent nature,’’ which trains attention, at least in part,
on the identity of the fraud’s perpetrator.114 But
those cases still hold, consistently with Allen, that
signing preparers are subjects of vicarious liability

supra note 92, at 558-559 (comparing the rules for litigating
matters in the Tax Court, claims court, and district court).

102Bendheim, 214 F.2d at 28.
103Section 7422(a), (e). See also Porter, supra note 92, at 558-559

(discussing procedures for the Tax Court and claims court).
104See sections 6512(a), (b)(1), 7422(a), (e).
105While BASR Partnership, 113 Fed. Cl. 181, aff’d, 795 F.3d

1338, remains the only case of preparer fraud litigated outside
Tax Court, the Tax Court’s decided preparer fraud cases include:
(1) Allen, 128 T.C. 37 (establishing doctrine in a case of a truck
driver’s felonious preparer); (2) Ames-Mechelke, T.C. Memo.
2013-176 (finding liability from sole practitioner’s criminal tax
preparer); (3) Erikson v. Commissioner, T.C. Memo. 2012-194
(imposing liability on taxpayer for fabricated deductions by two
preparers convicted of intentionally preparing false returns); (4)
City Wide, T.C. Memo. 2011-279, rev’d, 709 F.3d 102 (case of
closely held bus company’s deceased accountant who was
convicted of stealing money and forging returns of the tax-
payer); and (5) Browning, T.C. Memo. 2011-261, at 1-20 (finding
husband and wife liable for their accountant’s failure to report
income from foreign accounts, which had been intentionally
hidden from the IRS during audit).

106BASR Partnership, 113 Fed. Cl. 181, 184, aff’d, 795 F.3d 1338
(stating that BASR Partnership’s owners realized $6,898,245
from their sale of Page Printing Co.).

107Allen, 128 T.C. 37.
108Ames-Mechelke, T.C. Memo. 2013-176.
109Erikson, T.C. Memo. 2012-194.

110See Flora v. United States, 357 U.S. 63, 75 (1958), aff’d on
reh’g, 362 U.S. 145 (1960) (‘‘The foregoing study of the legislative
history of 28 U.S.C. section 1346(a)(1), 28 U.S.C.A. section
1346(a)(1) and related statutes leaves no room for contention
that their broad terms were intended to alter in any way the
Cheatham principle of ‘pay first and litigate later.’’).

111BASR Partnership, 113 Fed. Cl. at 184.
112See Marvel, supra note 9, at 289 (‘‘The Tax Court adjudi-

cates more than 95 percent of the tax cases filed by taxpayers
nationally.’’).

113Flora, 357 U.S. at 75.
114See reg. section 301.7701-15(b) (distinguishing ‘‘signing’’

from ‘‘nonsigning’’ tax return preparers).
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under section 6501(c)(1) regardless of the taxpayer’s
responsibility for their conduct. Nor have the Tax
Court or Second Circuit expressly varied their doc-
trine’s concept of ‘‘tax return preparer’’ from the
one in section 7701(a)(36), which is at once broader
and narrower than agency.115

It is easy, however, to make too much of Allen.
Because federal jurisprudence uniformly attributes
an agent’s conduct to the taxpayer for purposes of
statutory tolling, Allen’s doctrine of preparer fraud
will make no difference to taxpayers whose prepar-
ers are their general agents.116 ‘‘Under the law of
principal and agent,’’ the Sixth Circuit has held that
‘‘the Commissioner’s notice to the taxpayer’s attor-
ney clothed with such authority’’ was sufficient to
toll the statute of limitations under section 6503(a)
and the same rule should apply under section
6501(c)(1).117 Under agency law, taxpayers like Vin-
cent Allen would ordinarily be liable for frauds
committed by a preparer’s authorized filing of a
return, while City Wide Transit Inc. would not be.

But Allen’s doctrine does all the work in cases
like City Wide when the preparer’s frolic makes
agency law inapplicable.118 That’s unsound as a
matter of tax policy since it imposes unspread costs
on taxpayers for behavior they cannot control. Until
the Tax Court overturns Allen, however, most liti-
gants fighting deficiencies of fraudulent preparers
should do so in claims court.

115See section 7701(a) (flush language) and 7701(a)(36) (pro-
viding the definition when not ‘‘manifestly’’ or ‘‘distinctly’’
provided); reg. section 301.7701-15(a)-(f) (construing the concept
of ‘‘tax return preparer’’); and Mitchell v. Commissioner, 118 F.2d
308, 310 (5th Cir. 1941).

116Commissioner v. Stewart, 186 F.2d 239, 242 (6th Cir. 1951)
(authorizing assessment under the law of principal and agent);
and Mulvania v. Commissioner, 769 F.2d 1376, 1379-1380 (9th Cir.
1985) (establishing that notice of deficiency sent to a taxpayer’s
accountant did not toll the statute under section 6503).

117Commissioner v. Stewart, 186 F.2d 239, 242 (6th Cir. 1951).
118Christopher Vaeth, ‘‘Employer’s Liability for Negligence

of Employee in Driving His or Her Own Automobile,’’ 27
A.L.R.5th 174 (1995) (collecting cases of ‘‘frolic,’’ for which an
employer is not liable, and ‘‘detour,’’ for which employers are).
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